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INSIGHT LLC, AN IDAHO LIMITED LIABILITY COMPANY, DONALD F.
HUTTON, AN UNMARRIED MAN, HLT REAL ESTATE LLC AN IDAHO
LIMITED LIABILITY COMPANY, THE EARLE-HENRION TRUST, DATED
JANUARY 27, 1998, SOLE AND SEPARATE PROPERTY OF DANIEL C. EARLE
and INDEPENDENT MORTAGAGE LTD. CO., AN IDAHO LIMITED LIABILITY
COMPANY,
Plaintiffs-Appellants
vs.
SUMMIT, INC., AN IDAHO CORPORATION, RON HAZEL, AN INDIVIDUAL,
SARAH HAZEL, SPOUSE OF RON HAZEL, DAREN BROTT, AN INDIVIDUAL,
SUSAN BROTT, SPOUSE OF DAREN BROTT, and PATRICK GUNTER AND
MONICA GUNTER, HUSBAND AND WIFE,
Defendants/Respondents.

Appealed from the District Court of the First Judicial
District of the State of Idaho, in and for Bonner County
HONORABLE JOHN T. MITCHELL
District Judge

CHARLES R. DEAN, JR
Attorney for Appellant
MARC LYONS
Attorney for Respondents

VOLUME 1

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BONNER
INSIGHT LLC, AN IDAHO LIMITED
LIABILITY COMPANY, DONALD F.
HUTTON, AN UNMARRIED MAN,
HLT REAL ESTATE LLC AND IDAHO
LIMITED LIABILITY COMPANY, THE
EARLE-HENRION TRUST, DATED
JANUARY 27, 1998, SOLE AND
SEPARATE PROPERTY OF DANIEL C.
EARLE and INDEPENDENT
MORTAGAGE LTD. CO., AN IDAHO
LIMITED LIABILITY COMPANY,
Plaintiffs-Appellants

)
)
)
)
)
)
)
)
)
)
)
)
)
vs.
)
)
SUMMIT, INC., AN IDAHO
)
)
CORPORATION, RON HAZEL,
AN INDIVIDUAL, SARAH HAZEL,
)
SPOUSE OF RON HAZEL, DAREN
)
)
BROTT, AN INDIVIDUAL, SUSAN
BROTT, SPOUSE OF DAREN BROTT, )
and PATRICK GUNTER AND MONICA)
GUNTER, HUSBAND AND WIFE,
)
Defendants/Respondents.
)
)
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Date: 2/28/2011
Time:

First Judicial District Court - Bonner County

AM

User: PUBLIC

ROA Report
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Case: CV-2008-0001538 Current Judge: Idaho Supreme Court
Insight LLC, etal. vs. Summitt Inc, an Idaho Corporation, etal.

Date

Code

User

8/27/2008

NCOC

PHILLIPS

New Case Filed - Other Claims

Steve Yerby

APER

PHILLIPS

Plaintiff: Insight LLC Appearance Catherine L.
Dullea

Steve Yerby

PHILLIPS

Filing: A - Civil Complaint for more than $1,000.00 Steve Yerby
Paid by: Catherine Dullea Receipt number:
0399771 Dated: 8/27/2008 Amount: $88.00
(Check) For: Insight LLC (plaintiff)

APER

PHILLIPS

Judge

Plaintiff: Hutton, Donald F. Appearance Catherine Steve Yerby

L. Dullea
APER

PHILLIPS

Plaintiff: HLT Real Estate LLC Appearance
.
Catherine L. Dullea

Steve Yerby

APER

PHILLIPS

Plaintiff: Independent Mortgage Ltd Co
Appearance Catherine L. Dullea

Steve Yerby

APER

PHILLIPS

Plaintiff: The Earle-Henrion Trust, dated January
27, 1998 Appearance Catherine L. Dullea

Steve Yerby

COMP

PHILLIPS

Complaint Filed - Complaint for Foreclosure of
Mortgage and Deed of Trust

Steve Yerby

SMIS

PHILLIPS

Summons Issued

Steve Yerby

MISC

PHILLIPS

Lis Pendens filed - Recording #757563

Steve Yerby

PHILLIPS

Steve Yerby
Filing: 17 - All Other Cases Paid by: Kenneth
Jacobsen Receipt number: 0402927 Dated:
10/17/2008 Amount: $58.00 (Check) For: Gunter,
Patrick (defendant)

APER

PHILLIPS

Defendant: Gunter, Patrick Appearance Kenneth
T. Jacobsen

APER

PHILLIPS

Defendant: Gunter, Monica Appearance Kenneth Steve Yerby
T.Jacobsen

NOAP

PHILLIPS

Notice Of Appearance - Jacobsen

Idaho Supreme Court

AFFD

PHILLIPS

Affidavit Re: Default of Defendants Summitt,
Hazel and Brott

Steve Yerby

SMRT

PHILLIPS

Summons Returned

Steve Yerby

AFSV

PHILLIPS

Affidavit Of Service - Ron Hazel served for
Summit Inc 9/06108

Steve Yerby

AFSV

PHILLIPS

Affidavit Of Service - Ron Hazel served 9/06/08

Steve Yerby

AFSV

PHILLIPS

Affidavit Of Service - Ron Hazel subserved for
Sarah Hazel 9/06/08

Steve Yerby

AFSV

PHILLIPS

Affidavit Of Service - Darren Brott served for
Darren and Susan Brott 9/07/08

Steve Yerby

AFSV

PHILLIPS

Affidavit Of Service - Monica Gunter served for
Pat and Monica Gunter 9/24/08

Steve Yerby

DFLT

PHILLIPS

Default of Defendants Summitt, Hazel and Brott

Steve Yerby

10/10/2008

10/24/2008

10/30/2008

-/-

Steve Yerby
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User: PUBLIC

First Judicial District Court - Bonner County

ROA Report
Case: CV-2008-0001538 Current Judge: Idaho Supreme Court
Insight LLC, etal. vs. Summitt Inc, an Idaho Corporation, etal.

Judge

Date

Code

User

10/30/2008

CDIS

PHILLIPS

Steve Verby
Civil Disposition entered for: Brott, Daren G,
Defendant; Brott, Susan A, Defendant; Hazel,
Ron, Defendant; Hazel, Sarah, Defendant;
Summitt Inc, an Idaho Corporation, Defendant;
HLT Real Estate LLC, Plaintiff; Hutton, Donald F.,
Plaintiff; Independent Mortgage Ltd Co, Plaintiff;
Insight LLC, Plaintiff; The Earle-Henrion Trust,
dated January 27, 1998, Plaintiff. Filing date:
10/30/2008

11/5/2008

NSSC

OPPELT

Notice Of Substitution Of Attorneys

Steve Verby

APER

OPPELT

Defendant: Gunter, Patrick Appearance Douglas
S. Marfice

Steve Verby

APER

OPPELT

Defendant: Gunter, Monica Appearance Douglas Steve Verby
S. Marfice

PHILLIPS

Filing: 17 - All Other Cases Paid by: Ramsden & Steve Verby
Lyons Receipt number: 0405842 Dated:
12/4/2008 Amount: $58.00 (Check) For: Gunter,
Patrick (defendant)

ANSW

PHILLIPS

Answer and Demand for Jury Trial

Steve Verby

12/5/2008

SCHE

PHILLIPS

Scheduling Order

Steve Verby

12/11/2008

SCHF

OPPELT

Scheduling Form- Douglas Marfice

Steve Verby

SCHF

MORELAND

Scheduling Form - Catherine Dullea

District Court Clerks

DISA

MORELAND

Disqualification Of Judge - Automatic (Judge
Verby)

Steve Verby

CHJG

MORELAND

Change Assigned Judge

District Court Clerks

ORDR

OPPELT

Order or Reassignment

John Patrick Luster

CHJG

OPPELT

Change Assigned Judge

John T. Mitchell

3/4/2009

FlOC

PHILLIPS

File Out Of County

John T. Mitchell

3/5/2009

MOTN

OPPELT

Defendants Patrick and Monica Gunter's Rule
56(f) Motion

John T. Mitchell

MEMO

OPPELT

Memorandum in Support of Defendants Patrick
and Monica Gunter's Rule 56(f) Motion and in
Reponse to Plaintiffs' Motion for Summary
Judgment

John T. Mitchell

AFFD

OPPELT

Affidavit of Monica Gunter

John T. Mitchell

AFFD

OPPELT

Affidavit of April M. Linscott in Support of
Defendants Patrick and Monica Gunter's Rule
56(f) Motion

John T. Mitchell

NOFH

OPPELT

Notice Of Hearing

John T. Mitchell

3/6/2009

NOSV

OPPELT

Notice Of Service of Discovery Responses

John T. Mitchell

3/9/2009

HRSC

OPPELT

Hearing Scheduled (Motion 03/18/2009 03:30
PM) Rule 56(f) Motion (in Bonner County)

John T. Mitchell

3/1112009

AFSV

MORELAND

Affidavit Of Service (Notc of Deposition - Ron
Hazel)

John T. Mitchell

11/26/2008

12/23/2008

1/2/2009

-J-
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ROA Report
Case: CV-2008-0001538 Current Judge: Idaho Supreme Court
Insight LLC, etal. vs. Summitt Inc, an Idaho Corporation, etal.

Date

Code

User

3/11/2009

AFSV

MORELAND

Affidavit Of Service (Notc of Deposition - Tom
Williams)

John T. Mitchell

3/17/2009

STIP

PHILLIPS

Stipulation to Continue Hearing

John T. Mitchell

HRVC

PHILLIPS

Hearing result for Motion held on 03/18/2009
03:30 PM: Hearing Vacated Rule 56(f) Motion
(in Bonner County)

John T. Mitchell

HRSC

PHILLIPS

Hearing Scheduled (Motion for Summary
Judgment 05/13/2009 04:00 PM) Kootenai
County

John T. Mitchell

3/25/2009

OBJC

OPPELT

Objection to Notice of Deposition Duces Tecum
of Independent Morttgage LTD. CO.

John T. Mitchell

4/2/2009

OBJC

OPPELT

Objection to Notice of Deposition Duces Tecum
of Summit, Inc.

John T. Mitchell

4/7/2009

MOTN

OPPELT

Motion for Summary Judgment

John T. Mitchell

MISC

OPPELT

Association of Counsel

John T. Mitchell

4/22/2009

LETT

OPPELT

Copy of Letter from M&M Reporting Service, Inc.
to Casey Krivor

John T. Mitchell

4/30/2009

RSPN

PHILLIPS

Defenants Patrick and Monica Gunter's
Supplemental Response to Plaintiffs' Motion for
Summary Judgment

John T. Mitchell

AFFD

PHILLIPS

Affidavit of April M Linscott in Support of
Defendants Patrick and Monica Gunter's
Supplemental Response to Plaintiffs' Motion for
Summary Judgment

John T. Mitchell

MEMO

OPPELT

Reply Memorandum in Support of Motion for
Summary Judgment

John T. Mitchell

AFFD

OPPELT

Supplemental Affidavit in Support of Motion for
Summary Judgment

John T. Mitchell

MOTN

OPPELT

Defendants Patrick and Monica Gunter's Motion
to Strike

John T. Mitchell

NOTC

OPPELT

Notice of Hearing

John T. Mitchell

HRSC

OPPELT

Hearing Scheduled (Motion 05/13/200903:30
PM) to Strike (in Kootenai County)

John T. Mitchell

MEMO

OPPELT

Memorandum in Support of Defendants' Motion to John T. Mitchell
Strike and in Response to Plaintiffs' Reply
Memorandum

CTLG

PHILLIPS

Hearing result for Motion held on 05/13/2009
03:30 PM: Court Log- to Strike (in Kootenai
County)

John T. Mitchell

DCHH

PHILLIPS

Hearing result for Motion held on 05/13/2009
03:30 PM: District Court Hearing Held
Court Reporter: Julie Foland
Number of Transcript Pages for this hearing
estimated: none given
to Strike (in Kootenai County)

John T. Mitchell

5/7/2009

5/11/2009

5/13/2009

Judge

-3-
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Case: CV-2008-0001538 Current Judge: Idaho Supreme Court
Insight LLC, etal. vs. Summitt Inc, an Idaho Corporation, etal.

Judge

Date

Code

User

5/13/2009

ADVS

PHILLIPS

Hearing result for Motion held on 05/13/2009
03:30 PM: Case Taken Under Advisement to
Strike (in Kootenai County)

CTLG

PHILLIPS

Hearing result for Motion for Summary Judgment John T. Mitchell
held on 05/13/2009 04:00 PM: Court LogKootenai County

DCHH

PHILLIPS

Hearing result for Motion for Summary Judgment John T. Mitchell
held on 05/13/2009 04:00 PM: District Court
Hearing Held
Court Reporter: Julie Foland
Number of Transcript Pages for this hearing
estimated: none given
Kootenai County

ADVS

PHILLIPS

Hearing result for Motion for Summary Judgment John T. Mitchell
held on 05/13/2009 04:00 PM: Case Taken
Under Advisement Kootenai County

7/24/2009

ORDR

PHILLIPS

Order on Plaintiffs Motion for Summary
Judgment

7/30/2009

OSSC

PHILLIPS

Order Setting Scheduling Conference - Notice of John T. Mitchell
Scheduling Conference Pursuant to IRCP 16(b) &
16(c)

HRSC

PHILLIPS

Hearing Scheduled (Status Conference
08/27/2009 02:00 PM) Kootenai County

John T. Mitchell

MOTN

PHILLIPS

Motion and Notice of Motion for Reconsideration

John T. Mitchell

MEMO

PHILLIPS

Memorandum in Support of Motion for
Reconsideration

John T. Mitchell

HRSC

PHILLIPS

Hearing Scheduled (Motion 08/27/200902:00
PM) for Reconsideration - Kootenai County

John T. Mitchell

8/17/2009

LETT

OPPELT

Copy of a Letter from M&M Court Reporting
Service, Inc.

John T. Mitchell

8/21/2009

MEMO

OPPELT

Defendants Gunters' Memorandum in Response
to Plaintiffs' Motion for Reconsideration

John T. Mitchell

8/24/2009

MEMO

PHILLIPS

Reply Memorandum in Support of Motion for
Reconsideration

John T. Mitchell

8/27/2009

CONT

OPPELT

Hearing result for Motion held on 08/27/2009
02:00 PM: Continued for Reconsideration Kootenai County

John T. Mitchell

CO NT

OPPELT

Hearing result for Status Conference held on
08/27/200902:00 PM: Continued Kootenai
County

John T. Mitchell

NOFH

OPPELT

Notice Of Hearing

John T. Mitchell

HRSC

OPPELT

Hearing Scheduled (Motion 09/04/2009 11 :30
AM) for Reconsideration - in Kootenai County

John T. Mitchell

HRSC

OPPELT

Hearing Scheduled (Status Conference
09/04/2009 11 :30 AM) in Kootenai County

John T. Mitchell

NOFH

OPPELT

Notice Of Hearing

John T. Mitchell

8/4/2009

8/28/2009

9/8/2009

-if ~

John T. Mitchell

John T. Mitchell
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Case: CV-2008-0001S38 Current Judge: Idaho Supreme Court
Insight LLC, eta!. vs. Summitt Inc, an Idaho Corporation, eta!.

Date

Code

User

9/8/2009

CONT

OPPELT

Hearing result for Motion held on 09/04/2009
11:30AM: Continued for Reconsideration - in
Kootenai County

John T. Mitchell

HRSC

OPPELT

Hearing Scheduled (Motion 09/29/2009 03:30
PM) for Reconsideration - in Kootenai County

John T. Mitchell

CONT

OPPELT

Hearing result for Status Conference held on

John T. Mitchell

Judge

09/04/2009 11 :30 AM: Continued in Kootenai
County
HRSC

OPPELT

Hearing Scheduled (Status Conference

John T. Mitchell

09/29/2009 03:30 PM) in Kootenai County
9/2912009

CTLG

OPPELT

DCHH

OPPELT

Court Log- Kootenai County - No CD Number

John T. Mitchell

Hearing result for Status Conference held on

John T. Mitchell

09/29/2009 03:30 PM: District Court Hearing Hel(
Court Reporter: Julie Foland
Number of Transcript Pages for this hearing
estimated: Less Than 100 Pages in Kootenai
County

9/3012009

DCHH

OPPELT

Hearing result for Motion for Reconsideration - in John T. Mitchell
Kootenai County held on 09/29/2009 03:30 PM:
District Court Hearing Held
Court Reporter: Julie Foland
Number of Transcript Pages for this hearing
estimated: Less Than 100 Pages

SCHE

OPPELT

Scheduling Order, Notice of Trial Setting and
Initial Pretrial Order

John T. Mitchell

HRSC

OPPELT

Hearing Scheduled (Jury Trial - 3 Days

John T. Mitchell

03/15/201009:00 AM)
1012012009

ORDR

PHILLIPS

Memorandum Decision and Order on
Reconsideration of Order Denying Plaintiffs'
Motion for Summary Judgment

John T. Mitchell

10/23/2009

FIRT

PHILLIPS

File Returned

John T. Mitchell

1/8/2010

NOSV

OPPELT

Notice Of Service of Discovery Requests

John T. Mitchell

3/2/2010

STIP

OPPELT

Stipulation

John T. Mitchell

EXHB

OPPELT

Defendant's Patrick and Monica Gunter's Exhibit
List

John T. Mitchell

WITN

OPPELT

Defendants Patrick and Monica Gunter's Witness John T. Mitchell
List

ORDR

OPPELT

Order

John T. Mitchell

HRSC

OPPELT

Hearing Scheduled (Court Trial - 3 Days
03/15/2010 09:00 AM)

John T. Mitchell

HRVC

OPPELT

Hearing result for Jury Trial - 3 Days held on

John T. Mitchell

3/3/2010

03/15/201009:00 AM: Hearing Vacated Changed to a Court Trial

3/4/2010

LETT

OPPELT

Copy of a Letter from M&M Court Reporting
Service, Inc to Ron Hazel - Summitt, Inc.

John T. Mitchell

3/8/2010

BREF

PHILLIPS

Plaintiffs Trial Brief

John T. Mitchell

WITN

PHILLIPS

Plaintiffs Witness Lis~

5-

John T. Mitchell
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Case: CV-2008-0001538 Current Judge: Idaho Supreme Court
Insight LLC, eta!. vs. Summitt Inc, an Idaho Corporation, eta!.

Date

Code

User

3/8/2010

MISC

PHILLIPS

copy of List of Exhibits

John T. Mitchell

3/11/2010

HRVC

PHILLIPS

Hearing result for Court Trial - 3 Days held on
03/15/2010 09:00 AM: Hearing Vacated

John T. Mitchell

4/9/2010

HRSC

PHILLIPS

Hearing Scheduled (Court Trial - 3 Days
06/28/201009:00 AM) Kootenai County

John T. Mitchell

PHILLIPS

Judge

John T. Mitchell

Notice Of Hearing

4/1212010

FlOC

PHILLIPS

File Out Of County - Judge Mitchell

John T. Mitchell

6/14/2010

EXHB

PHILLIPS

Defendants Patrick and Monica Gunter's Exhibit
List

John T. Mitchell

WITN

PHILLIPS

Defendants Patrick and Monica Gunter's Witness John T. Mitchell
List

6/21/2010

BREF

HENDRICKSO

Plaintiffs' Trial Brief

John T. Mitchell

6/22/2010

BREF

PHILLIPS

Defendant Gunters' Trial Brief

John T. Mitchell

6/28/2010

CTLG

PHILLIPS

Hearing result for Court Trial - 3 Days held on
06/28/2010 09:00 AM: Court Log- Kootenai
County

John T. Mitchell

CTST

PHILLIPS

Hearing result for Court Trial - 3 Days held on
06/28/201009:00 AM: Court Trial Started
Kootenai County

John T. Mitchell

DCHH

PHILLIPS

John T. Mitchell
Hearing result for Court Trial - 3 Days held on
06/28/2010 09:00 AM: District Court Hearing Hell
Court Reporter: julie Foland
Number of Transcript Pages for this hearing
estimated: over 100
Kootenai County

MISC

PHILLIPS

Defendant's (Proposed) Findings of Fact and
Conclusions of Law

John T. Mitchell

STMT

PHILLIPS

Defendant's Closing Statement

John T. Mitchell

8/2/2010

DEOP

PHILLIPS

Decision Or Opinion - Memorandum Decision,
Findings of Fact, Conclusions of Law and Order
Following Court Trial

John T. Mitchell

8/6/2010

ORDR

PHILLIPS

Final Judgment of Lien Priority and Rule 54(b)
Certificate

John T. Mitchell

PHILLIPS

Miscellaneous Payment: For Comparing And
Conforming A Prepared Record, Per Page Paid
by: Ramsden & Lyons LLP Receipt number:
0441757 Dated: 8/13/2010

John T. Mitchell

PHILLIPS

7/6/2010

8/13/2010

8/17/2010

AMJT

PHILLIPS

Miscellaneous Payment: For Certifying The Same John T. Mitchell
Additional Fee For Certificate And Seal Paid by:
Ramsden & Lyons LLP Receipt number: 0441757
Dated: 8/13/2010
John T. Mitchell
Amended Judgment and Rule 54(b) Certificate

8/18/2010

MEMO

PHILLIPS

Memorandum of Costs

John T. Mitchell

9/712010

LETT

SMITH

Letter from Dean & Kolts requesting estimate of
clerks record

John T. Mitchell

9/13/2010

BREF

PHILLIPS

Plaintiffs' Post Trial Brief

John T. Mitchell

Ie-

Date: 2/28/2011
Time:

User: PUBLIC
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Case: CV-2008-0001538 Current Judge: Idaho Supreme Court
Insight LLC, eta!. vs. Summitt Inc, an Idaho Corporation, eta!.

Judge

Date

Code

User

9/13/2010

MISC

PHILLIPS

proposed Findings of Fact and Conclusions of
Law

John T. Mitchell

9/14/2010

LETT

SMITH

Letter to Dean & Kolts with estimate of clerks
record

John T. Mitchell

PHILLIPS

Miscellaneous Payment: For Comparing And
Conforming A Prepared Record, Per Page Paid
by: Ramsden & Lyons LLP Receipt number:
0443747 Dated: 9/16/2010 Amount: $3.00
(Check)

John T. Mitchell

PHILLIPS

Miscellaneous Payment: For Certifying The Same John T. Mitchell
Additional Fee For Certificate And Seal Paid by:
Ramsden & Lyons LLP Receipt number: 0443747
Dated: 9/16/2010 Amount: $1.00 (Check)

BOWERS

Filing: L4 - Appeal, Civil appeal or cross-appeal to John T. Mitchell
Supreme Court Paid by: Independent Mortgage
Ltd Co (plaintiff) Receipt number: 0443793
Dated: 9/17/2010 Amount: $101.00 (Check) For:
Independent Mortgage Ltd Co (plaintiff)

BONT

BOWERS

Bond Posted for Transcript (Receipt 443796
Dated 9/17/2010 for 200.00)

John T. Mitchell

NOTA

SMITH

NOTICE OF APPEAL - ISC

John T. Mitchell

9/20/2010

FIRT

PHILLIPS

File Returned

Idaho Supreme Court

9/21/2010

CHJG

SMITH

Change Assigned Judge

Idaho Supreme Court

APSC

SMITH

Appealed To The Supreme Court

Idaho Supreme Court

STAT

SMITH

STATUS CHANGED: Inactive

Idaho Supreme Court

10/15/2010

CCOA

PHILLIPS

Clerk's Certificate Of Appeal (sent to Supreme
Court)

Idaho Supreme Court

10/25/2010

MISC

PHILLIPS

"Notice of Appeal Filed" - from Supreme Court Docket no. 38158-2010; record due to attorneys
12/27/2010; to Supreme Court 1/31/2011

Idaho Supreme Court

MISC

PHILLIPS

copy of letter from Supreme Court to Mr. Dean re
Certificate of Service on appeal

Idaho Supreme Court

MISC

PHILLIPS

letter from Supreme Court re corrections to
caption re appeal

Idaho Supreme Court

MISC

PHILLIPS

original Certificate of Appeal returned for
corrections

Idaho Supreme Court

10/28/2010

NOTC

PHILLIPS

Amended Notice of Appeal

Idaho Supreme Court

10/29/2010

NOTC

PHILLIPS

Notice of Transcript Lodged

Idaho Supreme Court

TRAN

PHILLIPS

Transcript Filed - June 28,2010 Court Trial; also
on CD)

Idaho Supreme Court

11/2/2010

MISC

PHILLIPS

corrected Clerk's Certificate of Appeal mailed to
Supreme Court

Idaho Supreme Court

11/8/2010

MISC

PHILLIPS

11/12/2010

MISC

PHILLIPS

Notice from Supreme Court that Amended Notice Idaho Supreme Court
of Appeal received
Idaho Supreme Court
"Clerk's Certificat:!jP~ - from Supreme Court

9/16/2010

9/17/2010

Date: 2/28/2011
Time:

AM
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User: PUBLIC

First Judicial District Court - Bonner County
ROA Report
Case: CV-2008-0001538 Current Judge: Idaho Supreme Court
Insight LLC, etal.

VS.

Summitt Inc, an Idaho Corporation, etal.

Date

Code

User

12/22/2010

MOTN

PHILLIPS

Motion for Extension of Time to File Clerk's
Record

Idaho Supreme Court

1/1012011

ORDR

KELSO

Order Granting Motion for Extension by Clerk of
District Court-01/06/2011

Idaho Supreme Court

MISC

KELSO

Miscellaneous ISC doc. filed-"Clerk's Record and
Transcript Due Date Reset"-3/24/2011

Idaho Supreme Court

Judge .

CATHERINE L. DULLEA, CHTD.
Attorney at Law
101 N. Fourth Avenue, Suite 204
Sandpoint, ID 83864
Phone: (208) 265-2276
Fax: (208) 265-1556
State Bar #5309
Attorney for Plaintiffs

lena i\UG 21 A 10= 13

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF BONNER
INSIGHT LLC, AN IDAHO LIMITED )
LIABILITY COMPANY, DONALD F. )
HUTTON, AN UNMARRIED MAN,
)
HLT REAL ESTATE LLC, AN IDAHO )
LIMITED LIABILITY COMPANY, THE)
EARLE-HENRION TRUST, DATED
)
)
JANUARY 27, 1998, SOLE AND
SEPARATE PROPERTY OF DANIEL )
C. EARLE, and INDEPENDENT
)
MORTGAGE LTD. CO., AN IDAHO )
LIMITED LIABILITY COMPANY,
)
)
Plaintiffs,
)
)
vs.
)
)
SUMMITT, INC., AN IDAHO
)
CORPORATION, RON HAZEL, AN
)
INDIVIDUAL, SARAH HAZEL,
)
SPOUSE OF RON HAZEL, DAREN
)
BROTT, AN INDIVIDUAL, SUSAN
)
BROTT, SPOUSE OF DAREN BROTT,)
and PATRICK GUNTER AND
)
MONICA GUNTER, HUSBAND AND )
WIFE,
)
)
Defendants.
)

Case No. CV-2008-

0 /53 ~

COMPLAINT FOR
FORECLOSURE OF
MORTGAGE AND
DEED OF TRUST
Filing Fee Category A1
Filing Fee $88.00

------------~---------)

COMPLAINT 1

QR1GINAl

-e;-

ASSIGNED TO STEVE VERBY
DISTRICT JUDGE

COME NOW, PLAINTIFFS INSIGHT LLC, AN IDAHO LIMITED
LIABILITY COMPANY ("Insight"), DONALD F. HUTTON, AN UNMARRIED
MAN ("Hutton"), HLT REAL ESTATE LLC, AN IDAHO LIMITED LIABILITY
COMPANY ("HLT"), THE EARLE-HENRION TRUST, DATED JANUARY 27,
1998, SOLE AND SEPARATE PROPERTY OF DANIEL C. EARLE ("Earle"),
and INDEPENDENT MORTGAGE LTD. CO., AN IDAHO LIMITED
LIABILITY COMPANY ("IMLC"), (collectively "Lenders"), and complain
and allege against DEFENDANTS SUMMITT, INC., AN IDAHO
CORPORATION ("Summitt"), RON HAZEL, AN INDIVIDUAL ("Hazel"),
SARAH HAZEL, SPOUSE OF RON HAZEL (Ron and Sarah Hazel
collectively "Hazels"), DAREN BROTT, AN INDIVIDUAL ("Brott"),
SUSAN BROIT, SPOUSE OF DAREN BROTT (Daren and Susan Brott
collectively "Brotts"), and PATRICK GUNTER and MONICA GUNTER,
HUSBAND AND WIFE ("Gunters"), as follows:

1.

Plaintiff Lenders are the owners and holders of a promissory note

("note") secured by a mortgage ("mortgage") and by a deed of trust
("deed of trust"), both of which security instruments are sought to be
foreclosed in this action. The note is attached hereto as Exhibit "A"
and incorporated by reference.
2.

Defendant Summitt is an Idaho corporation in good standing, is

the borrower under the note, and is the owner of the real property
which is the subject of this action ("the property").

COMPLAINT 2
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3.

Defendant Ron Hazel is an individual who is a resident of Bonner

County, Idaho, who has guaranteed performance under the note.
4.

Defendant Sarah Hazel is the spouse of Ron Hazel, a resident of

Bonner County, Idaho, and is named to ensure she has no community
interest in the property, and for purposes of collection from any
community property of Hazels in the event of a deficiency.

5.

Defendant Daren Brott is an individual who is a resident of

Bonner County, Idaho, who has guaranteed performance under the
note.

6.

Defendant Susan Brott is the spouse of Daren Brott, a resident

of Bonner County, Idaho, and is named to ensure she has no
community interest in the property, and for purposes of collection from
any community property of Brotts in the event of a deficiency.
7.

Defendants Gunters are residents of Bonner County, Idaho, and

are owners and holders of a deed of trust ("Gunter deed of trust")
securing some of the real property being foreclosed herein, which
Gunter deed of trust is junior in priority to the Lenders' mortgage. A
true and correct copy of the Gunter deed of trust is attached hereto as
Exhibit "B".

B.

On or about June 19, 2006, Summitt executed the note in favor

of Independent. Independent subsequently assigned various interests
to the lenders and those interests are now held as follows: Insight as

COMPLAINT 3
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to an undivided 11 % interest; Hutton as to an undivided 14% interest;
HLT as to an undivided 25% interest; Earle as to an undivided 25%
interest, and Independent as to an undivided 25% interest.
9.

The note is not a consumer loan, and would not have been given

if it was not entirely for commercial purposes. None of the real
property used to secure the obligation is or was the principal residence
of Hazels or Brotts.
10. The note was in the original principal sum of $616,000.00,
bearing interest at the rate of 12% (Twelve per cent) per annum from
June 19, 2006, payable in semi-annual installments in the amount
necessary to pay all the interest accrued up to the date in which each
semi-annual installment is due, or more, commencing December 1,
2006 and semi-annually thereafter on the 1st day of each June and
December. For each semi-annual payment not made within 15 days of
its due date, there was a late fee in the sum of 10% (Ten percent) of
the payment due. There was also a late fee equal to 5% (Five
percent) of the remaining balance if the obligation was not paid in full
at maturity. The maturity date was December 1, 2006. In the event of
default, if such default was not cured within 15 (Fifteen) days from the
date of mailing of a notice of default, the Lenders were entitled to
accelerate the interest rate to lS.0 0/0 (Eighteen per cent) per annum.

-/;}
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11.

The obligation was not paid in full December 1, 2006, nor since

then, but since payments continued to be made, and because Summitt
had been willing to pledge additional collateral, the Lenders forbore
from foreclosure in expectation of being paid soon, and a promise by
Summitt specifically to pay the obligation in full on or before June 1,
2008.
12.

The note was guaranteed by Hazel and Brott. A true and correct

copy of the Personal Guaranty is attached hereto as Exhibit "C" and
incorporated by reference.
13.

The note was originally secured by the mortgage, which was

executed by Summitt on or about June 19, 2006, and recorded June
20, 2006 as Instrument No. 706584, records of Bonner County, Idaho.
A true and correct copy of the mortgage is attached hereto as Exhibit
"D" and incorporated by reference.
14.

The note was later secured by another mortgage ("second

mortgage") executed by Summitt and recorded September 15, 2006
as Instrument No. 713190, records of Bonner County, Idaho, securing
different real property. The second mortgage has been released in its
entirety and the real property secured thereby is not at issue in this
action.
15.

The note was also later secured by the deed of trust, which was

executed by Summitt on or about October 16, 2006, and recorded
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October 18, 2006 as Instrument No. 715469, records of Bonner
County, Idaho. A true and correct copy of the deed of trust is
attached hereto as Exhibit "E" and incorporated by reference.
16.

Releases of real property have been made from the mortgage

and deed of trust. The real property now secured by the mortgage is
listed as Parcell, and the real property now secured by the deed of
trust is listed as Parcel 2, in the Litigation Guarantee title report
attached hereto as Exhibit "F" and incorporated by reference. Said
title report was obtained by Lenders for information critical to this
Complaint.
17.

The obligation to Lenders is in default for failure of Summitt to

pay the entire obligation in its entirety on or before June 1, 2008;
failure to pay the late fee for failure to pay the obligation in full within
10 days of June 1, 2008 in the sum of $28,569.24 (Twenty Eight
Thousand Five Hundred Sixty Nine and 24/100 Dollars); failure to pay
escrow fees in the sum of $38.00; and failure to pay $250.00 (Two
Hundred Fifty and no/l00 Dollars) attorney and escrow default fees.
18.

On or about June 25, 2008, the Lenders caused a Notice of

Default to be mailed to Summitt by U.S. mail, postage prepaid, with
request for delivery confirmation. A true and correct copy of the
Notice of Default with delivery confirmation is attached hereto as
Exhibit "G" and incorporated by reference.
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19.

The default has not been cured and the obligation has not been

paid in full.
20.

The principal balance on the Note is $571,384.82 (Five Hundred

Seventy One Thousand Three Hundred Eighty Four and 82/100
Dollars).
21.

Interest is due from December 2, 2007. As of July 12, 2008, the

sum of interest owing was $41,848.46 (Forty One Thousand Eight
Hundred Forty Eight and 46/100 Dollars) @ 12 % (Twelve Percent) per
annum. Interest from July 12, 2008, to August 15, 2008, at 18%
(Eighteen per cent) per annum, accrues at the rate of $281. 78 (Two
Hundred Eighty One and 78/100 Dollars) per day until payment in full
or the date of judgment, and in the event of judgment, at the
judgment rate for the State of Idaho until paid in full or Sheriff's Sale,
and in the event of Sheriff's Sale, at the rate of 12% (Twelve per cent)
per annum from the Sheriff's Sale until paid in full or the end of the
statutory redemption period.
22.

Lenders have incurred an expense in the sum of $1,823.75 (One

Thousand Eight Hundred Twenty Three and 75/100 Dollars) for the
Litigation Guarantee title report.
23.

Lenders have incurred expenses of $250.00 (Two Hundred Fifty

and no/l00 Dollars) in default and attorney's fees in connection with
the Notice of Default.

-/r-COMPLAINT 7

24.

Pursuant to the note, mortgage and deed of trust, and pursuant

to Idaho Code §12-120(3), Lenders are entitled to an award of costs
and expenses of collection of this debt, including but not limited to the
title report, filing fees, recording fees, and other legal expenses.
25.

Pursuant to the note, mortgage and deed of trust, Lenders are

entitled to reimbursement for any insurance or taxes they pay to
protect their security in the property, together with interest at the rate
of 18.0% (Eighteen Per Cent) per annum from the date of such
payment of such insurance or taxes, until the date of judgment or
payment in full.
26.

Lenders are lawful owners of the note, mortgage and deed of

trust, and have performed all conditions precedent to maintenance of
this action.
27.

Lenders have had to seek legal counsel to preserve their rights

under the note, mortgage and deed of trust. Pursuant to the note,
mortgage and deed of trust, and pursuant to Idaho Code § 12-120(3),
Lenders are entitled to reasonable attorneys fees incurred in this
foreclosure action, which, in the event of default, are $2,500.00 (Two
Thousand Five Hundred and no/100 Dollars), and in a sum to be
determined by the court in the event of contest.
28.

Pursuant to the mortgage and Idaho Code §6-101,

Idaho Code §45-1501,
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et seq., and

et seq., Lenders are entitled to foreclose the
-/~-

mortgage and deed of trust, and are also entitled to a deficiency
judgment against Hazels and Brotts in the event the proceeds of the
Sheriff's sale are insufficient to pay the costs of sale and amounts
owed Lenders. Because the deed of trust is a second-position behind
another deed of trust not at issue in this suit, the possibility of a
deficiency is higher than it would be if the entire obligation was in first
position.
Lenders are entitled to an Order of this Court that Sarah Hazel

29.

and Susan Brott have no community or other interest in and to the
property, and to quiet the title to the property as against them.
Lenders are entitled to judgment against Defendants Summitt,

30.

Hazels and Brotts, and to seek satisfaction for any deficiency from
community property of Hazels and Brotts.
Lenders are entitled to be bidders at the Sheriff's sale, and the

31.

successful bidder at the Sheriff's sale is entitled to take possession of
the real property upon the conclusion of Sheriff's sale.

WHEREFORE, Lenders respectfully pray for the following
relief:
1.

For a money judgment in the sum of $602,194.31 (Six
Hundred Two Thousand One Hundred Ninety Four and 31/100
Dollars), as follows:
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Principal balance ........ $517,384.82
28,569.24
Late Fee. . . . . . . . . . . . .
Escrow Fees. . . . . . . . . . .
38~00
Attorney and Default Fees
(Default) ........... .
250.00
1,823.75
Litigation Guarantee ..... .
Filing Fees ............ .
88.00
13.00
Recording Lis Pendens .... .
Certification and recording
Judgment ........... .
25.50
Writ . . . . . . . . . . . . . . . . . .
2.00

plus interest at the rate of $187.85 (One Hundred Eighty
Seven and 85/100 Dollars) per day from December 2, 2007,

plus interest at the rate of $281. 78 (Two Hundred Eighty one
and 78/100 Dollars) per day from July 12, 2008, until the
date of judgment, plus further costs of suit, plus attorneys
fees, plus any sums paid by Insight for insurance or taxes,
said insurance and tax sums accruing interest at the rate of
18% per annum from such payment until the date of
judgment; all such amounts accruing interest at the
statutory rate for judgments in the State of Idaho from the
date of judgment until the Sheriff's sale, and 12% per annum
thereafter until redemption or until the redemption period
lapses;

-/8COMPLAINT 10

2.

For a judgment of this Court directing a sale of the real
property as described in the attached Exhibit "F", and the
application of the proceeds of the sale to the payment of the
sale, costs of suit and attorneys fees, and the sums due
Lenders as set forth above;

3.

For a judgment of this Court that if it appears from the
Sheriff's return that the proceeds of the Sheriff's sale are
insufficient, and a balance remains due, then judgment can

be docketed for such balance against Hazels and Brotts,
jointly and individually as being personally liable for the debt;

4.

For a judgment of this Court that the Defendants in this
action, and every person or entity whose conveyance or
encumbrance or claim is recorded subsequent to the
recording of the Lis Pendens in this action, be barred forever
and foreclosed of all right, title, claim, lien, except for any
redemption rights provided by law in and to the real property;

5.

For a judgment that Lenders may be the purchasers of the
property at the Sheriff's sale;

6.

For a writ of possession in favor of the purchaser at the
Sheriff's sale, effective at the time of the Sheriff's sale;
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7.

For a judgment that the Bonner County Sheriff execute a
Deed to the purchaser of the property at the Sheriff's sale
upon expiration of the redemption period;
For a judgment that reasonable attorneys fees in the event of

8.

default are $2,500.00 (Two Thousand Five Hundred and
no/100 Dollars in the event this matter is uncontested;
For such other and further relief as the Court deems proper.

9.

DA~::i t;£~2008.
CATHERINE L. DULLEA
Attorney for Lenders

VERIFICATION
STATE OF IDAHO

)
) ss.
)

County of Bonner

CATHERINE L. DULLEA, attorney for Plaintiffs, being sworn,
having read the foregoing, says that the facts set forth therein are
accu ate and "comjlet to t,e best of her knowledge and belief.

4t1z~ ~.

(G

CATHERINE L. DULLEA

"
tkj

~UBSCRIBED

,{/ P , 2008.

/
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~
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SECURED PROMXSSORY NOTE
Xndependent Escrow 1061036

$616,000.00

June 19, 2006

FOR VALUE RECEXVED, the undersigned, SUMMITT, INC., an Idaho
corporation, whose current address is P.O. Box 189, Cocolalla,
Idaho 83813, herein referred to as "Borrowers·, promise and agree
to pay to INDEPENDENT MORTGAGE LTD. CO., an Idaho limited liability
company, whose current address is P.O. Box 905, Sandpoint, Idaho
83864, or order and assigns, herein referred to as "Note Holders',
the principal sum of $616,000.00 (SIX HUNDRED SIXTEEN THOUSAND
DOLLARS and NO CENTS) lawful money of the United States of America,
together with interest rate of 12% (Twelve Percent), per annum from
June 19, 2006, payable under the terms and conditions as follows:
PAYMENTS
Semi-annual installments in the amount necessary to pay all
the interest accrued up to the date in which each semi-annual
installments are due, or more, with semi-annual installments
commencing December 1, 2006 and semi-annually thereafter on the 1st
day of each sixth month period, until December 1, 2006, at which
time all the outstanding principal balance, fees owing, plus
accrued interest thereon shall be due in full.
All payments shall first be applied to any and all fees owed
including late fees, accrued interest, and the balance shall be
applied to the reduction of principal. There shall be no penalty
for prepayment. The Borrowers may make prepayments at any time, but
this shall not relieve the Borrowers from making their regular
monthly and/or final payment.
In addition to semi-annual payments, the Borrower shall pay
semi-annual insurance reserves. The Borrower shall deliver to the
escrow holder all notices of premiums due, cancellations or
modifications of the insurance policy, within three (3) business
days of receipt of the same.
In the event funds in the escrow
reserve account are insufficient to pay any insurance amounts due,
the Borrower shall, upon demand, pay the shortage. In that event,
the amount paid semi-annually into the reserve account shall
increase to a sum which will cover future insurance amounts.
FINAL DUE DATE EXTENSION: The Note Holders do hereby agree to
extend the final due date to June 1, 2008 upon written request from
the Borrowers. Said extension shall be written as a Promissory Note
Modification Agreement at which time an additional fee of 2.5% (Two
and One-Half Percent) of the original Note amount payable to the
original Note Holders, which shall be due upon signing of the
Promissory Note Modification Agreement by the Borrowers.
Before
said Promissory Note Modification Agreement shall take place, all
accrued interest and any fees owing must be paid current.
1.

2•

LOAN CHARGES
If a law, which applies to this loan and which sets maximum
loan charges, is finally interpreted so that the interest or other
loan charges collected or to be collected in connection with this
loan exceed the permitted limits, then: (I) any such loan charge
shall be reduced by the amount necessary to reduce the charge to
the permitted limit; and (II) any sums already collected from the
Borrowers which exceeds permitted limits will be refunded to the
Borrowers. The Note Holders may choose to make this refund by
reducing the principal the Borrowers owe under this Note or by
making a direct payment to the Borrowers. If a refund reduces
principal, the reduction will be treated as a prepayment.

SECURED PROMISSORY NOTE - 1

3.

BORROWERS' FAXLURE TO PAY AS REQUXRED
(A)
Late Charge for Overdue Payments
If the Note Holders have not received the full amount of any
monthly payment by the end of fifteen (15) calendar days after the
date it is due, the Borrowers will pay a late charge to the Note
Holders. The amount of the late charge shall be 10% (Ten Percent)
of the payment due. The Borrowers will pay this late charge
promptly but only once on each late payment. If the final payment
due on December 1, 2006, is more than ten (10) days past due the
Borrower will pay a late charge equal to 5% of the remaining
balance.
(B)
Default
If the Borrowers do not pay the full amount of each monthly
payment on the date it is due, the Borrowers will be in default.
Upon default, including failure to pay upon final maturity, Note
Holders, at its option, may also, if permitted under applicable
law, increase the interest rate on this Note to 18% (Eighteen
Percent) per annum and add any unpaid accrued interest to principal
and such sum will bear interest therefrom until paid at the rate
provided in this Note (including any increased rate) .
(C)
Notice of Default
If the Borrowers are in default, the Note Holders may send the
Borrowers a written notice telling the Borrowers that they are in
default. The Borrowers shall have a specified number of days from
the mailing of the default to cure the default. In addition, if the
Borrowers do not pay the overdue amount by the specified date, the
Note Holders may require the Borrowers to pay immediately the full
amount of principal which has not been paid, and all the interest
that the Borrowers owe on that amount. That date must be at least
fifteen (15) days after the date on which the notice is delivered
or mailed to the Borrowers.
(D)
No Waiver By Note Holders
Even if, at the time when the Borrowers are in default, the
Note Holders do not require the Borrowers to pay immediately in
full as described as above, the Note Holders will still have the
right to do so if the Borrowers are in default at a later time.
(E)
Payment of Note Holder's Costs and Expenses
If the Note Holders have notified the Borrowers that they are
in default as described above, the Note Holders will have the right
to be reimbursed by the Borrowers for all of their costs and
expenses in enforcing this Note to the extent not prohibited by
applicable law. Those expenses include, for example, reasonable
attorneys' fees and escrow fees. This includes, but is not limited
to all reasonable fees throughout foreclosure.
4.

BORROWERS WArvERS AND CONSENT
The Borrowers and any other party who has obligations under
this Note waive the rights of protest, presentment for payment,
demand, notice of acceleration, notice of intent to accelerate and
notice of dishonor.
(A) Additional Waiver by the Borrowers.
In addition, the Borrowers, and any other party to this Note
and Mortgages, to the extent permitted by law, consent to certain
actions the Note Holders may take, and generally waive defenses
that may be available based on these actions or based on the status
of a party to this Note.
1.

2.

The Note Holders may renew or extend payments on this
Note, regardless of the number of such renewals or
extensions.
The Note Holders may release any Borrowers, endorser,
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3.
4.

5•

guarantor, surety, accommodation maker or any other cosigner.
The Note Holders may release, substitute or impair any
property securing this Note.
The Note Holders may enter into any sales, repurchases or
participation of this Note to any person in any amounts
and Borrowers waive notice of such sales, repurchases or
participation.

OBLIGATION OF PERSONS UNDER THIS NOTE

RON HAZEL AND DAREN BROTT do hereby personally and separately
unconditionally ,guarantee all obligations under this secured
promissory Note, including the promise to pay the full amount owed,
and all other promises and covenants contained herein. Any person
who is a guarantor, surety or endorser of this Note is also
obligated to do these things. Any person who takes over these
obligations, including the obligations of a guarantor, surety or
endorser of this Note, is also obligated to keep all of the
promises made in this Note.
The Note Holders may enforce their
right under this Note against each person individually or against
all of them together.
This means that anyone of them may be
required to pay all of the amounts owed under this Note.
6.

NO WAIVERS BY LENDER

The Note Holders course of dealing, or forbearance from, or
delay in, the exercise of any of the Note Holders rights, remedies,
privileges or right to insist upon the Borrowers strict performance
of any provisions contained in this Note, or other loan documents,
shall not be construed as a waiver by the Note Holders, unless any
such waiver is in writing and is signed by the Note Holders.
7.

REMEDIES

After the Borrowers are in default, and after the Note Holders
give any legally required notice and opportunity to cure the
default, Note Holders may at their option, do any of the following:
(A) Acceleration.
The Note Holder may make all or any
part of the amount owing by the terms of this Note immediately due.
(B) Sources.
The Note Holders may use any and all
remedies available under State or Federal law or in any instrument
securing this Note.
(e ) Insurance Benefits.
The Note Holders may make a
claim for any and all insurance benefits or refunds that may be
available on the Borrowers behalf.
(D) Payments Made On Borrowers Behalf. Amounts advanced
on behalf of the Borrowers will be immediately due and may be added
to the balance owing under the terms of this Note, and accrue
interest at the highest post-maturity interest rate.
(E ) Waiver.
Except as otherwise required by law, by
choosing anyone or more of these remedies the Note Holders do not
give up their right to use any other remedy. The Note Holders do
not waive a default if a remedy is not chosen. By electing not to
use any remedy, the Note Holders do not waive the right to later
consider the event a default and to use any remedies if the default
continues or occurs again.
8•

CHANGE OF OWNERSHIP

Any sale, transfer, assignment or hypothecation of stock or
other evidence of ownership in Borrower other than by inheritance
which results in any person(s) or entities other than Ron Hazel
and/or Daren Brott, without prior written notification and consent
of the Note Holders, may constitute any event of default entitling
SECURED PROMISSORY NOTE - 3

the Note Holder to declare this Note immediately due and payable.
9.

WARRANTIES AND REPRESENTATIONS

The undersigned Borrowers have the right and authority to
enter into this Note. The' execution and delivery of this Note will
not violate any agreement governing the Borrowers or to which the
Borrowers are a party.
10.

GJ:VING OF NOTICE

Unless applicable law requires a different method, any notice
that must be given to the Borrowers under this Note will be given
by delivering it or by mailing it by first class mail to the
Borrowers through the escrow agent Independent Escrow, LLC,
Sandpoint, Idaho. Any notice that must be given to the Note Holders
under this Note will be given by mailing it by first class mail to
the Note Holders c/o said escrow agent.
11.

NOTE SECURITY AND TRANSFER

If all or any part of the Property securing this note or any
beneficial interest in it is sold or transferred without the prior
written consent of the Note Holders, the Note Holders may at their
option require immediate payment in full of all sums owed under
this note.
This Note is governed by the laws of Idaho, the United States
of America and to the extent required by the laws of jurisdiction
where the property is located. In the event that the Note Holders
are required to defend any action in State or Federal Court seeking
to forfeit the rights of the Borrowers, pursuant to any State or
Federal forfeiture statute, the Borrowers agree to pay any attorney
fees which the lenders incur defending the nature and priority of
their lien. This Note may not be transferred without the written
consent of the Note Holders. This Note is secured by a first
posi tion Mortgage (page I) and a second posi tion Mortgage (pages 2,
3) on the following real property described as follows, to wit:
See attached Bxhibit "AN
12 .

AMENDMENT, INTEGRATION AND SEVERABILITY

This Note may not be amended or modified by oral agreement.
Note amendment or modification of this Note is not effective unless
made in writing and executed by the Note Holders and Borrowers.
This Note is the complete and final expression of the agreement.
If any provision of this Note is unenforceable,
then the
unenforceable provision will be severed and the remaining
provisions will still be enforceable.
13.

ERRORS AND OMISSIONS

The Borrowers agree, if requested by the Note Holders, to
fully cooperate in the correction, if necessary, in the reasonable
discretion of the Note Holders of any and all loan closing
documents so that all documents accurately describe the loan
between the Note Holders and the Borrowers. The Borrowers agree to
assume all costs including by way of illustration and not
limitation, actual expenses, legal fees and marketing losses for
failing to reasonably comply with Note Holders requests within
thirty (30) days.
14 •

INDEMNITY

The Borrower agrees to indemnify, defend and hold the Note
Holder harmless from and against any claim, demand, cause of action
or judgement ar~s~ng from any existing, future or potential
contamination of the real property securing this Note or the
SECURED PROMISSORY NOTE - 4

----

-c2L/-----------.--~

.... _-_.._.

-""

.

,,-,"

~."- ~ '-'~----"'-

-- ... --------------

violation of any environmental law or regulation relating thereto.
This covenant shall survive default and foreclosure on any security
given to secure repayment of this Note.
15.

USE OF LOAN PROCEEDS

The Borrowers hereby certify and warrant to the Note Holders that
the proceeds of this loan are primarily for agricultural,
commercial, investment, or business purposes. The Borrowers also
certify and warrant that the proceeds from this loan will not be
spent for personal, private, or consumer purposes. The Borrowers
understand that the Note Holders are relying on this certification
and warrant in agreeing to make this loan. The Borrowers also
understand that the Note Holder would not make this loan if the
above certification and warrant were not true. The Borrowers agree
to hold the Note Holders, his/her successors or assigns harmless
for relying upon the statements made above.

SUMMITT, INC.

June.fL, 2006
Its: President

June

..l!L,

2006

June

fl,

2006

STATE OF IDAHO
ss.
County of Bonner
On this day personally appeared before me, the undersigned
Notary Public, RON HAZEL, known or identified to me to be the
President of SUMMITT, INC., an Idaho corporation, the person that
executed the within instrument on behalf os said company, and
acknowledged to me that such company executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and seal this
~ day of June, 2006.

Residing at: Sandpoint, Idaho
My Commission Expires: 8/31/2006
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STATE OF IDAHO
ss.
County of Bonner
On this day personally appeared before me, the undersigned
Notary Public, RON HAZEL, known or identified to me to be the
person whose signature is subscribed to the within instrument, and
acknowledged to me that he executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and seal this
~ day of June, 2006.
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Idaho
Residing at: Sandpoint, Idaho
My Commission Expires: 8/31/2006
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STATE OF IDAHO
ss.
County of Bonner
On this day personally appeared before me, the undersigned
Notary Public, DAREN BROTT, known or identified to me to be the
person whose signature is subscribed to the within instrument, and
acknowledged to me that he executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and seal this
~ day of June, 2006.

Residing at: Sandpoint,
My Commission Expires: 8/31/2006
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Exhibit "A"
Independent Escrow #061036
A tract oflmd in the North halfofthe Southeast quarterofSectioo 15, Townabip 56 North, Range 2 West of the Boise
Meridian, described as follows:
Beginning at the Southwest comer of the Northeast quarter of the Northeast quarter of the Southeast quarter, which point is
South 00' 35'59" East a distance of659.69 feet;
Thence North 89' 55'36" West a distance of 656.19 feet from the Northeast comer of said NOIthcast quarter of the Northeast
quarter of the Southeast quarter (East quarter comer);
Thence North 00' 24'58" West aJoos the West line of said Northeast quarter of the Northeast quarter of the Southeast quarter
a distance of 605.56 feet to a point on the Southerly right of way line of the existing Burlington Northern Railroad;
Thence South 52' 21'18° West along said right of way line a distance of823.68 feet to a point 00 the East line of the
Northeast quarter of the Northwest quarter of the Southeast quarter;
Thence South 00' 13'56" East along said East line a distance of 101.64 feet to the Southeast comer of said Northeast quarter
of the Northwest quarter of the Southeast quarter;
Thence North 89' 55'36" West along the South line of said Northeast quarter of the Northwest quarter of the Southeast
quarter a distance of 131.96 feet to said Southerly right of way line of the B.N.R.R.;
Thence South 52' 21'18" West along said right of way line a distance of40.83 feet;
Thence South 06' 02'51" East a distance of 188.98 feet;
Thence South 00" 38'44" West a distance of208.42 feet;
Thence South 25' 36'31" West a distance of 149.98 feet;
Thence North 78' 57'55" East a distance of 1132.20 feet;
Thence North 00· 04'24" East a distance of338.48 feet to a point on the South line of said Northeast quarter of the Northeast
quarter of the Southeast quarter;
Thence North 89' 55'36" West along said South line a distance of243.97 feet to the point of beginning, Bonner County,
Idaho;
TOGETIiER WITH a tract ofland in the Northeast quarter of the Northeast quarter of the Southeast quarter of Section IS,
Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho, more specifically described as follows:
COlDDllmcing at the Northeast comer of said Northeast quarter of the Northeast quarter of the Southeast quarter (East quarter
corner);
Thence North 89' 55'09" West along the North line of said Northeast quarter of the Northeast quarter of the Southeast quarter
a distance of 527.76 feet to the true point of beginning;

Thence continuing North 89· 55'09" West a distance of 55.80 feet to a point on the Southeasterly right of way line of the
existing Burlington Northern Railroad;

Thence South 52' 21'18" West along said right of way line a distance of88.56 feet;
Thence leaving said right of way line, South 00' 24'58" East along the West line of said Northeast quarter of the Northeast
quarter of the Southeast quarter a distance of 605.56 feet to the Southwest comer of said Northeast quarter of the Northeast
quarter of the Southeast quarter;
Thence South 89' 55'36" East along the South line of said Northeast quarter of the Northeast quarter of the Southeast quarter
a distance of 119.70 feet;

Thence leaving said South line, North 00" 09'31" East a distance of659.72 feet to the true point of beginning;
AND TOGETHER WITH the North 40 feet of the Southeast quarter of the Northeast quarter of the Southeast quarter of
Section 15, Township 56 North, Range 2 West, Boise Meridian, Booner County, Idaho;
EXCEPT that portion thereof lying within the tract of land described by Instrument No. 263163, in the records of Bonner
County, Idaho.
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EXHIBIT "A"
LEGAL DESCRIPTION

THE LAND DESCRIBED HEREIN IS SITUATED IN THE STATE OF IDAHO. COUNTY OF BONNER.
UNlNCORPORATED AREA. AND IS DESCRIBED AS FOLLOWS:
THE SOUTH HALF OF THE SOUTHEAST QUARTER (S25E): AND THE SOUTHEAST QUARTER OF
THE SOUTHWEST QUARTER (SESW); AND THE SOUTH HALF OF THE NORTHEAST QUARTER OF
THE SOUTHEAST QUARTER (S2NESE); AND THE SOUTHEAST QUARTER OF THE NORnIWEST
QUARTER OF THE SOUTHEAST QUARTER (SENWSE);AND TIlAT PART OF THE SOUlllWEST
QUARTER OF THE SOUTHWEST QUARTER (SWSW) AND OF THE NORnIWEST QUARTER OF THE
NORTHEAST QUARTER OF THE SOUTHEAST QUARTER (NWNESE) AND OF THE SOtrrHWEST
QUARTER OF THE NORTHWEST QUARTER OF THE SOUTHEAST QUARTER (SWNWSE) LYING AND
BEING SOUTH AND EAST OF THE RIGHT-OF-WAY OF THE NORTHERN PACIFIC RAILWAY
COMPANY. ALL IN SECTION 15. TOWNSHIP 58 NORTH. RANGE 2 WEST. B.M .• BONNER
COUNTY. IDAHO;
LESS THAT PART OF THE SOUTHEAST QUARTER OF THE NORTHWEST QUARTER OF THE
SOUTIIEAST QUARTER OF SAID SECTION 15. LYING NORTH AND WEST OF THE NORTHERN
PACIFIC RAILWAY RIGHT-OF-WAY. BONNER COUNTY, IDAHO.
ALSO EXCEPT THE FOLLOWING DESCRIBED PARCEL: A TRACT OF LAND IN THE NORTH HALF
OF THE SOUTHEAST QUARTER OF SECTION 15. TOWNSHIP 56 NORTH. RANGE 2 WEST. B.M .•
BONNER COUNTY. IDAHO DESCRIBED AS FOLLOWS: BEGINNING AT THE SOUlllWEST CORNER
OF THE NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF THE SOUTHEAST QUARTER.
WHICH POINT IS SOUTH 00 DEGREES 35'59" EAST. A DISTANCE OF 659.69 FEET.
TIlENCE NORTH 89 DEGREES 55'38" WEST. A DISTANCE OF 656.19 FEET FROM THE
NORTHEAST CORNER OF SAID NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF THE
SOUTIIEAST QUARTER (EAST QUARTER CORNER): THENCE NORTH 00 DEGREES 24'58" WEST.
ALONG THE WEST LINE OF SAID NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF THE
SOUTIIEAST QUARTER. A DISTANCE OF 605.58 FEET TO A POINT ON THE SOUTHERLY
RIGHT·OF-WAY LINE OF THE EXISTING BURLINGTON NORTHERN RAILROAD: THENCE SOUTH
52 DEGREES 21'18" WEST. ALONG SAID RIGHT·OF·WAY LINE. A DISTANCE OF 823.68
FEET TO A POINT ON THE EAST LINE OF THE NORTHEAST QUARTER OF THE NORTHWEST
QUARTER OF THE SOUTHEAST QUARTER: THENCE SOUTH 00 DEGREES 13'56" EAST. ALONG
SAID EAST LINE. A DISTANCE OF 101.114 FEET TO THE SOUTHEAST CORNER OF SAID
NORTHEAST QUARTER OF THE NORTHWEST QUARTER OF THE SOUTHEAST QUARTER; THENCE
NORTH DEGREES 55'36" WEST. ALONG THE SOUTH LINE OF SAID NORTHEAST QUARTER
OF THE NORTHWEST QUARTER OF THE SOUTHEAST QUARTER. A DISTANCE OF 131.96 FEET
TO SAID SOUTHERLY RIGHT-OF· WAY LINE OF THE B.N.R.R.: THENCE SOUTH 52 DEGREES
21'18" WEST. ALONG SAID RIGHT-OF-WAY LINE A DISTANCE OF 40.83 FEET: THENCE
SOUTH 06 DEGREES 02'51" EAST, A DISTANCE OF 188.98 FEET: THENCE SOUTH 00
DEGREES 38'«" WEST A DISTANCE OF 208.42 FEET: THENCE SOUTH 25 DEGREES 36'31"
WEST A DISTANCE OF 149.98 FEET: THENCE NORTH 78 DEGREES 57'55" EAST. A
DISTANCE OF 1132.20 FEET; THENCE NORTH 00 DEGREES IM'24" EAST. A DISTANCE OF
338.48 FEET TO A POINT ON THE SOUTH LINE OF SAID NORTHEAST QUARTER OF THE
NORTHEAST QUARTER OF THE SOUTHEAST QUARTER; THENCE NORTH 89 DEGREES 55'36"
WEST ALONG SAID SOUTH LINE. A DISTANCE OF 243.97 FEET TO THE POINT OF
BEGINNING;

n

ALSO EXCEPT A TRACT OF LAND IN THE NORTHEAST QUARTER OF THE NORTHEAST QUARTER
OF TIlE SOUTHEAST QUARTER (HENESE) OF SECTION 15. TOWNSHIP 56 NORTH. RANGE
2 WEST, B.M., BONNER COUNTY. IDAHO MORE SPECIFICALLY DESCRIBED AS FOLLOWS:
COMMENCING AT THE NORTHEAST CORNER OF SAID NE1/4NE1/4SE1I4 (EAST QUARTER
CORNER); THENCE NORTH n DEGREES 55'09" WEST, ALONG THE NORTH LINE OF SAID
NE1/4NE1/4SE1/4 A DISTANCE OF 527 .76 FEET TO THE TRUE POINT OF BEGINNING;
THENCE CONTINUING NORTH n DEGREES 55'09" WEST, A DISTANCE OF 55.80 FEET
TO A POINT ON THE SOUTHEASTERLY RIGHT-OF-WAY LINE OF THE EXISTING
BURLINGTON NORTHERN RAILROAD; THENCE SOUTH 52 DEGREES 21'18" WEST, ALONG
SAID RIGHT-OF·WAY LINE. A DISTANCE OF ".58 FEET; THENCE LEAVING SAID
RIGHT·OF·WAY LINE. SOUTH 00 DEGREES 24'58" EAST. ALONG THE WEST LINE OF
SAID NE1I4NE1I4SE1/4, A DISTANCE OF 805.58 FEET TO THE SOUTHWEST CORNER OF
SAID NE1/4NE1I4SE1/4: THENCE SOUTH n DEGREES 55'38" EAST, ALONG THE SOUTH
LINE OF SAID NElIfNE1/4SE1/4. A DISTANCE OF 119.70 FEET: THENCE LEAVING
SAID SOUTH LINE, NORTH 00 DEGREES 09'31" EAST, A DISTANCE OF 659.72 FEET
TO THE TRUE POINT OF BEGINNING.
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ALSO EXCEPT TIlE NORTH 40.00 FEET OF TIlE SOtmIEAST QUARTER OF 11fE
NORTHEAST QUARTER OF THE SOUTHEAST QUARTER (SE1/4N1U14SE1I4) OF SECTION
15. TOWNSHIP 56 NORTH. RANGE 2 WEST. B.M.. BONNER COUNTY IDAHO; EXCEPT
TIlAT PORTION TIlEREOF LYING WITHIN 11fE TRACT OF LAND DESCRIBED BY
INSTRUMENT NO. 283163. RECORDS OF BONNER COUNTY. IDAHO.
ALSO EXCEPT TIlE FOLLOWING DESCRIBED PARCEL IN A PORTION OF 11fE SOV11lEAST
QUARTER OF SECTION IS, TOWNSHIP 56 NORm, RANGE 2 WEST, B.M., BONNER
COUNTY. IDAHO DESCRIBED AS FOLLOWS: COMMENCING AT 11fE SOtmIEAST CORNER OF
SAID SOU11fEAST QUARTER OF SAID SECTION 15: TIlENCE NORm .. DEGREES 56'58"
WEST. ALONG TIlE SOUTH LINE OF SAID SOV11lEAST QUARTER, A DISTANCE OF
1312.47 FEET; TIlENCE NORm 00 DEGREES 13'56" WEST, A DISTANCE OF _.09
FEET TO A POINT. SAID POINT BEING THE TRUE POINT OF BEGINNING: 11fENCE
CONTINUlNG NORm 00 DEGREES 13'58" WEST. A DISTANCE OF 41.38 FEET: TIlENCE
SOUTH 82 DEGREES 22'14" EAST, A DISTANCE OF 50.70 FEET; 11fENCE NORm 81
DEGREES 22'55" EAST. A DISTANCE OF 252.12 FEET: THENCE SOUTH 76 DEGREES
42'10" EAST. A DISTANCE OF 173.85 FEET; TIlENCE SOUTH 63 DEGREES 55'39"
EAST. A DISTANCE OF 200.43 FEET; TIlENCE SOUTH 00 DEGREES 13'58" WEST. A
DISTANCE OF 48.28 FEET; TIlENCE NORm 63 DEGREES 55'39" WEST, A DISTANCE
OF 218.37 FEET: TIlENCE NORm 76 DEGREES 42'10" WEST, A DISTANCE OF 159.18
FEET; TIlENCE SOUTH 81 DEGREES 22'55· WEST. A DISTANCE OF 249." FEET;
THENCE NORm 82 DEGREES 22'14" WEST. A DISTANCE OF 50.92 FEET TO 11fE TRUE
POINT OF BEGINNING.
ALSO EXCEPT TIlE FOLLOWING DESCRIBED TRACT OF LAND IN THE SOUTH HALF OF
THE SOUTH HALF OF THE SOUTIlEAST QUARTER OF SECTION 15, TOWNSHIP 56 NORTH,
RANGE 2 WEST. B.M., BONNER COUNTY, IDAHO MORE SPECIFICALLY DESCRIBED AS
FOLLOWS: BEGINNING AT THE SOUTHEAST CORNER OF SAID SECTION 15; THENCE
NORTH 89 DEGREES 5&'58" WEST, ALONG TIlE SOUTH LINE OF SAID SOUTHEAST
QUARTER A DISTANCE OF 1372.47 FEET; TIlENCE LEAVING SAID SOUTH LINE, NORTII
00 DEGREES 13'56" WEST, A DISTANCE OF 309.09 FEET; TIlENCE SOUTH 82
DEGREES 22'14" EAST. A DISTANCE OF 50.92 FEET; TIlENCE NOR11f 81 DEGREES
22'55" EAST A DISTANCE OF 249." FEET; TIlENCE SOUTH 76 DEGREES 42'10"
EAST, A DISTANCE OF 159.18 FEET; TIlENCE SOUTH 63 DEGREES 55'39" EAST, A
DISTANCE OF 218.37 FEET: THENCE NOR11f 86 DEGREES 47'11" EAST, A DISTANCE
OF 16l.44 FEET; TIlENCE NORTII 55 DEGREES 54'56" EAST, A DISTANCE OF 340.92
FEET; TIlENCE NORm 63 DEGREES 11'14" EAST A DISTANCE OF 219.14 FEET TO THE
EAST LINE OF SAID SOUTHEAST QUARTER; THENCE SOUTH 00 DEGREES 35'59" EAST.
ALONG SAID EAST LINE, A DISTANCE OF 441.61 FEET TO THE TRUE POINT OF
BEGINNING; LESS THE EAST 25.15 FEET 1lIEREOF LYING WITHIN THE EXISTING
COUNTY ROAD.
LESS ALL PUBlle ROADS.
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DEED OF TRUST
--"'Tfi1{\.-\..".J:.'l::> 838P'(
This Deed of Trust made this -1.1. day o Ut.LNt..g, ~ 2006, between SUMMITT, INC.,
AN IDAHO CORPORATION, herein called, GRANTORS, whose address is P.O. BOX
189 COCOLALLA, ID 83813, SANDPOINT TITLE INSURANCE herein called
TRUSTEE, whose address is120 S. 2ND AVE. SANDPOINT, ID 83864, and PATRICK
GUNTER AND MONICA GUNTER, HUSBAND AND WIFE as Beneficiary
WITNESSETH that Grantor does hereby irrevocably grant, bargain, sell and convey to
Trustee in trust with power of sale, that property in BONNER County, IDAHO, described
as follows, and not containing more than forty acres:
SEE ATTACHED DESCRIPTION
IF the trustor shall conveyor alienate said property or any part thereof, or any interest
therein or shall be divested of his title in any manner or way, whether voluntary or
involuntary, any indebtedness or obligation secured hereby, irrespective of the maturity
date expressed in any note evidencing the same, at the option of the holder hereof and
without demand or notice shall become due and payable immediately.
Together with the rents, issues and profits thereof, Subject however to, to the right, power
and authority hereinafter given to and conferred upon Beneficiary to collect and apply
such rents, issues and profits.
F or the purpose of securing payment of the indebtedness evi~ced by a promissory note, of even date herewith, executed
by Grantor in the sum of ($200,000.00) Final payment due .June.AA
Payment of all such further sums as may
hereafter be loaned or advanced by the Beneficiary herein to the Grantor herein, if any or either of them while record owner
of present interest, for any purpose, and of any notes, drafts or other instruments representing such further loans, advances
or expenditures together with interest on all such sums at the rate therein provided. Provided, however, that the making of
such further loans, advances or expenditures shall be optional with the Beneficiary, and provided, further, that it is the express
intention ofthe parties to this Deed of Trust that it shall stand as continuing security until paid for all such advances together
with interest thereon.

:2.007

A. To protect the security of this Deed of Trust, Grantor agrees:
I.
To keep said property in good condition and repair; not to remove or demolish any building thereon, to
complete or restore promptly and in good and workmanlike manner any building which may be constructed, damaged or
destroyed thereon and to pay when due all claims for labor performed and materials furnished thereof; to comply with all laws
affecting said property or requiring any alterations or improvements to be made thereon; not to commit or permit waste
thereof; not to commit, suffer or permit any act upon said property in violation oflaw; to cultivate, irrigate, fertilize, fumigate,
prune and do all other acts which from the character or use of said property may be reasonably necessary, the specific

j

.,
enumerations herein not excluding the general.
2.
To provide, maintain and deliver to Beneficiary fire insurance satisfactory to and with loss payable to
Beneficiary. The amount collected under any fire or other insurance policy may be applied by Beneficiary upon any
indebtedness secured hereby and in such order as Beneficiary may determine, or at option of Beneficiary the entire amount
so collected or any part thereof may be released to Grantor. Such application or release shall not cure or waive any default
or notice of default hereunder or invalidate any act done pursuant to such notice.
3.
To appear in and defend any action or proceeding purporting to affect the security hereof or the rights or
powers of Beneficiary or Trustee; and to pay all costs and expenses, including cost of evidence of title and attorney's fees in
a reasonable sum, in any such action or proceeding in which Beneficiary or Trustee may appear.
4.
To pay: at least ten days before delinquency all taxes and assessments affecting said property, when due,
all encumbrances, charges and liens, with interest, on said property or any part thereof, which appear to be prior or superior
hereto; all costs, fees and expenses of this Trust. In addition to the payments due in accordance with the terms of the note
hereby secured, the Grantor shaH, at the option and on demand of the Beneficiary, pay each month 1/12 of the estimated
annual taxes, assessments, insurance premiums, maintenance and other charges upon the property, nevertheless in trust for
Grantor's use and benefit and for the payment by Beneficiary of any such items when due. Grantor's failure so to pay shall
constitute a default under this trust.
5.
To pay immediately and without demand all sums expended by Beneficiary or Trustee pursuant to the
provisions hereof, with interest from date of expenditure at legal interest rate.
6.
Should Grantor fail to make any payment or to do any act as herein provided, then Beneficiary or Trustee,
but without obligation so to do and without notice to or demand upon Grantor and without releasing Grantor from any
obligation hereof, may: make or do the same in such manner and to such extent as either may deem necessary to protect the
security hereof, Beneficiary or Trustee being authorized to enter upon said property for such purposes; appear in and defend
any action or proceeding purporting to affect the security hereof or the rights or powers of Beneficiary or Trustee; pay,
purchase, contest or compromise any encumbrance, charge or lien which in the jUdgement of either appears to be prior or
superior hereto; and, in exercising any such powers, or in enforcing this Deed of Trust by judicial foreclosure, pay necessary
expenses, employ counsel and pay his reasonable fees.
B. It is mutuaHy agreed that:

I.
Any award of damages in connection with any condemnation for public use of or injury to said property
or any part thereof is hereby assigned and shall be p aid to beneficiary who may apply or release such moneys received by
him in the same manner and with the same effect as above provided for disposition of proceeds of fire or other insurance.
2.
By accepting payment of any sum secured hereby after its due date, Beneficiary does not waive his right
either to require prompt payment when due of all other sums so secured or to declare default for failure so to pay.
3.
At any time or from time to time, without liability therefor and without notice, upon written request of
Beneficiary and presentation of this Deed and said note for endorsement, and without affecting the personal liability of any
person for payment of the indebtedness secured hereby, Trustee may: reconvey all or any part of said property; consent to
the making of any map or plat thereof; join in granting any easement thereon; or join in any extension agreement or any
agreement subordinating the lien or change hereof.
4.
Upon written request of Beneficiary stating that all sums secured hereby have been paid, and upon surrender
of this Deed and said note to Trustee for cancellation and retention, and upon payment of its fees, Trustee shall reconvey,
without warranty, the property then held thereunder. The recitals in any reconveyance executed under this deed of trust of
any matters or facts shall be conclusive proof of the truthfulness thereof. The grantee in such reconveyance may be described
as "the person or persons legally entitle thereto."
5.
As additional security, Grantor hereby gives to and confers upon Beneficiary the right, power and authority
during the continence of these Trusts, to collect the rents, issues and profits of said property, reserving unto Grantor the right,
prior to any default by Grantor in payment ofany indebtedness secured hereby or in performance of any agreement hereunder,
to collect and retain such rents, issues and profits as they become due and payable. Upon any such default, Beneficiary may
at any time without notice, either in person, by agent or by a receiver to be appointed by a court, and without regard to the
adequacy of any security for the indebtedness hereby secured, enter upon and take possession of said property or any part
. thereof, in his own name sue for or otherwise collect such rents, issues and profits, including those past due and unpaid, and
apply the same, less costs and expenses of operation and collection, including reasonable attorney's fees, upon any
indebtedness secured hereby, and in such order as Beneficiary may determine. The entering upon and taking possession of
said property, the collection of such rents, issues and profits and the application thereof as aforesaid, shall not cure or waive
any default or notice of default hereunder or invalidate any act done pursuant to such notice.
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6.
Upon default by Grantor in payment of any indebtedness secured hereby or in performance of any
agreement hereunder, all sums secured hereby shall immediately become due and payable at the option of ;the beneficiary.
In the event of default, beneficiary shall execute or cause the Trustee to execute a written notice of such default and of his
election to cause to be sold the herein described property to satisfy the obligations hereof, and shall cause such notice to be
recorded in the office of the recorder of each county wherein said real property or some part thereof is situated.
Notice of sale having been given as then required by law, and not less than the time then required by law having
elapsed, Trustee, without demand on Grantor, shall sell said property at the time and place fixed by it in said notice of sale,
either as a whole or in separate parcels and in such order as it may determine, at public auction to the highest bidder for cash
in lawful money of the United States, payable at time of sale. Trustee shall deliver to the purchaser its deed conveying the
property so sold, but without any covenants or warranty express or implied. The recitals in such deed of any matters or facts
shall be conclusive proof of the truthfulness thereof. Any person, including Grantor, Trustee, or Beneficiary, may purchase
at such sale.
After deducting all costs, fees and expenses of Trustee and of this Trust, including cost of evidence of title and
reasonable counsel fees in connection with sale, Trustee shall apply the proceeds of sale to payment of: all sums expended
under the terms hereof, not then repaid, with accrued interest at legal rate; all other sums then secured hereby; and the
remainder, if any to the person or persons legally entitle thereto.
7.
This Deed applies to, inures to the benefit of, and binds all parties hereto, their heirs, legatees, devisees,
administrators, executors, successors and assigns. The term Beneficiary shall mean the holder and owner of the note secure
hereby; or, if the note has been pledged, the pledgee thereof. In this Deed, whenever the context so requires, the masculine
gender includes the feminine and/or neuter, and the singular number includes the plural.
8.
Trustee is not obligated to notify any party hereto of pending sale under any other Deed of Trust or of any
action or proceeding in which Grantor, Beneficiary or Trustee shall be a party unless brought by Trustee.
9.
In the event of dissolution or resignation of the Trustee, the Beneficiary may substitute a trustee or trustees
to execute the trust hereby created, and when any such substitution has been filed for record in the office of the Recorder of
the county in which the property herein described is situated, it shall be conclusive evidence of the appointment of such trustee
or trustees, and such new trustee or trustees shall succeed to all of the powers and duties of the trustee or trustees named
herein.

STATE OF

.J:<jah.o

COUNTY OF 1301\Y\-er-

1Jl

Suo.e....,

On this
day of
2006, before me, the undersigned notary public, personally
appeared RON HAZEL, known or identified to me to be the PRESIDENT of the corporation that
executed the instrument on behalf of said corporation, and acknowledged to me that such
corporation executed the sa e.

c:;::o?~

I

Notary in and or the State of Idaho
Residing at: 5CV1dro r(\ \Commission Expires: .:1;;1 (Ja.,(J,o.JL

'~"""'I"'IIIIIIIIIIIIIIII'I

..1.1t N. Hindi".
... Notlry P.ubllc ...
. State of Idaho

• • • •U.N• •IIU' ...'
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A tract of land in the North half of
Meridian, described as follows :

•

Southeast quarter of Section 15. Township 561'

\ Range 2 Wes :of the Boise

Beginning at the Southwest comer of the Northeut qLW1er of the Northeast quarter of the Southeast quartj
' ,which point is
South 00· 35'59" East a distance of 659.69 feet;
I

Th.nee Nom 8" SS'30' W", •

,.4

""m." or056.1' ru' from tho No......' com" of wd NOnh...

of .... No......'

q\W1er of the SoutheU! quartor (East quarte.r cornu);
_. I
Thence North DO· 24'58" West along the WCJ.t line of.aid Northeast quarter of the Northeast quarter ofth Southeast quaner
a distance of605 .56 feel to a point on the Southerly right of way line of the existing Burlington Northern
oa~
Thence South 52~ 21 '18" West along said right of way line a distance of 823.68 feet to a point on the East '
Northeut quarter cfthe Northwest quarter of the Southeast quarter;

of the

Thence South 00· 13'56" Eut along said East line a distance of 101.64 feet to the Southeast comer ofsaid
of the Northwest quarter of the South.ea.st quarter;
Thence North 89 0 55'36~ West along the South line of ..id Northeast quarter of the Northwest quartor of e Southeast
quarter a distance of 131.96 feet to said Southerly right of way line ofth.c B.N.R.R.;
Thence South 52· 21'18" West along said right of way line a distaDce of40.83 feet;
Thence South 06° 02'51" Eut a distance oC 188.98 feet;

Thence South 00· 38'44" West a distance of208.42 feet;
Thence South 25· 36'31" West a di5tance of 149.98 fcet;
Thence North 78· 57'55" East a di5tance of 1132.20 feet;
Thence North 00· 04'24" Eut a distance of338.48 feet to • point on the South line ohaid Northeast quart
quarter of the Southca.st quarter;

of the Northeut

Thence North 89· 55'36" West along said South line. distance of243.97 Ceet to the point of beginning. B nner County,
Idaho:
TOGETHER WITH. tract ofland in the Northeast quartel' of the Northeut quarter of the Southcut quart of Secdon IS,
Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho. more specifically described ILS follows:
Commencing It the Northcut comer of said Nortbeut quarter of the Northeast quanc:r of the Southeast qter (East q\WtCr
corocr);
Thence North 89 0 55'09" West along the Nonh line of said Northeut quarter of the Northeast quarter of
I diltmce of 521.16 feet to the true point of beginning;
Thence cootinuing North 89· 55'09" West a distance of 55.80 feet to • point OD the Southeasterly right
existing Burlington Northern R.ailroad;

ot

Southeast quarter

y line of the

Thence South 52· 21'18" West along said right ofwlY line a distance of 88.56 Ceet;
Thence leaving said right of way line. South 00· 24'58" East a!0Ili the Weat line ofsaid Northca.st quartet fthe Northeast
quarter of the Southca.st quarter a distance of 605.,56 feet to the SouthWeit comer oC said Northeast quarter oCthe Northeast
. quuter of the Southeast quarter,
Thence South 89° 55'36" East aloog the South line of said Northeast quarter of the Northeast quarter of th Southeast quarter
a. distance of 119.70 feet;
Thence leaving said South line, North 00· 09'31" East a distance of 659.72 feet to the true point of be~:

AND TOGETHER WITH the North 40 feet of the Southeut quarter of tile Northeast quarter oftbe sou:rt quarter of
SectioD 15, Township 56 North. Range 2 Welt, Boise Meridian, Bonner County, Idaho;
_
EXCEPT that portioo thereoflying within the traet of land described by InstIument No. 263163, in the rec Ii of Bonner
_
_
County, Idaho.

PERSONAL GUARANTY
Independent Escrow #061036

SUMMITT, INC., a corporation organized under the laws of Idaho, whose address is
P.O. Box 189, Cocolalla, Idaho 83813, ("Debtor"), desires to obtain financial accommodation
. from INDEPENDENT MORTGAGE LTD. CO., an Idaho limited liability company, whose
address is P.O. Box 905, Sandpoint, Idaho 83864, and/or assigns, ("Lender").
The undersigned guarantors ("Guarantors"), whose address is P.O. Box 189, Cocolalla,
Idaho 83813, desire to induce the Lender, at its option, at any time or from time to time, to
extend financial accommodation to Debtor. Guarantors represent to the Lender that Guarantors
own SUMMITT, INC., in whole and that it is and will be to Guarantors' direct interest, financial
benefit and advantage to assist Debtor in procuring financial assistance from Lender.
NOW, THEREFORE FOR VALUE RECEIVED, and in consideration of advances,
credit, or other financial accommodations heretofore, now, or that hereafter may at any time be
extended to Debtor by the Lender, Guarantors hereby unconditionally guarantee, irrespective of
the validity, regularity, or enforceability of any instrument, writing, or agreement relating to or
the subject of any such financial accommodation, the full and prompt payment to the Lender or
its assigns at maturity, whether by acceleration or otherwise, and at all times thereafter of any
and all indebtedness, obligations, and liabilities of every kind and nature of Debtor to the Lender
however evidenced, whether now existing or hereafter created or arising, directly or indirectly,
primary or secondary, absolute or contingent, due or to become due, or joint or several, and
however owned, held, or acquired, whether through discount, overdraft, purchase, direct loan, or
as collateral, or otherwise, (collectively called the "indebtedness"), and the prompt, full, and
faithful performance and discharge by Debtor of each and everyone of the terms, conditions,
agreements, representations, and warranties on the part of Debtor contained in any agreement, or
in any modification or addenda thereto or substitution thereof in connection with any advance,
credit, or fmancial accommodation afforded by the Lender to Debtor. Guarantors further agree to
pay all expenses, legal or otherwise, (including court costs and attorney fees), paid or incurred by
the Lender in endeavoring to collect the indebtedness, or any part of it, or in enforcing this
guaranty or in defending any suit based on any act of commission or omission of the Lender with
respect to the indebtedness, collateral, or this guaranty or in connection with any recovery claim
defined below.
The term "guaranteed debt," as used in this guaranty, shall be deemed to mean and
include all the indebtedness of Debtor to the Lender, including interest, and all expenses. The
right of recovery, however, against Guarantors is limited to Six Hundred Sixteen Thousand
Dollars and No Cents ($616,000.00), plus interest and late fees on all loans and/or advances and
all expenses mentioned above.
In case of the death, incompetence, dissolution, liquidation, or insolvency (however
evidenced) of Debtor or any of the Guarantors, or in case any bankruptcy, reorganization, debt
arrangements, or other proceeding under any bankruptcy or insolvency law, or any dissolution,
liquidation, or receivership proceeding is instituted by or against Debtor, or Guarantors, or the
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inability of Debtor or Guarantors to pay debts as they mature, or in case of the assignment by
Debtor or Guarantors for the benefit of creditors, then on the occurrence of any such event, all
guaranteed debt then existing shall at the option of the Lender, without notice to anyone,
immediately become due or accrued and be payable from Guarantors.
All payments received from Debtor, or on account of the guaranteed debt from whatever
source, shall be taken and applied by the Lender toward the payment of such of the guaranteed
debt, and in such order of application as the Lender may in its sole discretion from time to time
elect. This guaranty shall apply to and secure any ultimate balance that shall remain owing to the
Lender. The Lender shall have the exclusive right to determine how, when, and what application
of payments and credits, if any, whether derived from Debtor or any other source shall be made
on the guaranteed debt. Such determination shall be conclusive on Guarantors.
This guaranty shall in all respects be a continuing, absolute, and unconditional guaranty,
and shall remain in full force and effect until Guarantors, or an agent of Guarantors, provide the
Lender with written notice by United States registered or certified mail of its discontinuance, or
of the death or dissolution of Guarantors, and such notice shall have been actually received by
the Lender and also until all guaranteed debt created or existing before receipt of the notice shall
have been fully paid. No compromise, settlement, release, or discharge of, or indulgence with
respect to, or failure, neglect, or omission to enforce or exercise any right against Guarantors, or
the fact that at any time or from time to time all the guaranteed debt may have been paid in full,
shall release or discharge Guarantors.
The liability under this guaranty shall in nowise be affected or impaired by any of the
following, any or all of which may be done or omitted by the Lender in its sole discretion
without notice to anyone and irrespective of whether the guaranteed debt shall be increased or
decreased thereby (and the Lender is hereby expressly authorized at its sole discretion to make
from time to time, without notice to anyone) any sale, pledge, surrender, compromise,
settlement, exchange, release, renewal, extension, modification, or election with respect to any
collateral under the Bankruptcy Code, or any other provision or Section of the Bankruptcy Code
now existing or hereafter amended; or other disposition of or with respect to any of the
guaranteed debt or any security or collateral therefore. Such liability shall be in nowise affected
or impaired by any acceptance by the Lender of any security for, or other Guarantors or obligors
of any of the guaranteed debt, or by any forbearance or indulgence by the Lender in the
collection of, or any failure, neglect, or omission on its part to realize on any thereof, or to
enforce any claims against any person or persons primarily or secondarily liable thereon, or on
any collateral or security therefore, or to enforce any lien on or right of appropriation of any
moneys, credits, or property of Debtor in the possession or control of the Lender, or by any
application of payments or credits on the guaranteed debt. Any act of commission or omission of
any kind or at any time on the part of the Lender with respect to any matter whatever, other than
the execution and delivery by the Lender to Guarantors of an express written release or
cancellation of this guaranty shall not in any manner whatever affect or impair this guaranty nor
the liability under it.
Guarantors hereby consent to all acts of commission or omission of the Lender set forth
above. In order to hold Guarantors liable under and to enforce this guaranty, there shall be no
PERSONAL GUARANTY - 2
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obligation on the part of the Lender at any time to resort for payment to Debtor, or to any other
Guarantors, or any person, firm, or corporation liable for the guaranteed debt, or to any
collateral, security, property, liens, or other rights or remedies of the Lender in respect to the
guaranteed debt or any part of it, all of which is hereby expressly waived by Guarantors.
All diligence in collection, and all presentment for payment, demand, protest, and/or
notice, as to anyone and everyone, of protest, dishonor, default, or nonpayment, and notice of the
creation and existence of any and all of the guaranteed debt, and of any security therefore, and of
the acceptance of this guaranty, or of extensions of credit or indulgences under this guaranty of
any other matters or things relating hereto are expressly waived.
The granting of credit from time to time by the Lender to Debtor in excess of the amount
to which the right of recovery under this guaranty is limited, without notice to Guarantors, is
hereby expressly authorized and shall in nowise affect or impair this guaranty.
The payment by Guarantors of any amount pursuant to this guaranty shall not in anywise
entitle Guarantors to any right, title, or interest (whether by way of subrogation or otherwise) in
or to any of the guaranteed debt or any proceeds thereof, or any security therefore, unless and
until the full amount owing to the Lender on the guaranteed debt has been fully paid.
Any and all moneys, credits, or other property belonging to Guarantors in transit to, or in
the possession or under the control of the Lender, or any agent or bailee of the Lender, may,
without notice and opportunity to be heard, be appropriated and applied against the liability of
Guarantors under this guaranty to the extent of the amount to which this guaranty is limited.
Guarantors do hereby assign and transfer to the Lender any and all cash, negotiable instruments,
documents of title, chattel paper, securities, certificates of deposit, deposit accounts, other cash
equivalents, and other assets of Guarantors in transit to, or in the possession or control of the
Lender, or any agent or bailee of the Lender, for any purpose and apply the same on any or all of
the guaranteed debt. Guarantors waive every defense, counter-claim, or setoff which Guarantors
may now have, or hereafter may have, against Debtor or any other party liable to the Lender in
any manner. As further security, any and all debts and liabilities now or hereafter arising and
owing to Guarantors by Debtor, or any other party liable to the Lender are hereby subordinated
to the Lender's claims and are hereby assigned to the Lender. Guarantors ratify and confirm
whatever the Lender may do pursuant to the terms of this guaranty and with respect to any
collateral for the guaranteed debt, and agree that the Lender shall not be liable for any error of
judgment or mistakes of fact or law. Guarantors waive irrevocably the right to trial by jury with
respect to any legal proceeding in which Guarantors and the Lender are adverse parties.
To secure payment of the guaranteed debt, Guarantors grant to the Lender a security
interest in all property of Guarantors delivered concurrently herewith or now or at any time
hereafter in the possession or control of the Lender, and all proceeds of all such property.
Guarantors agree that the Lender shall have the rights and remedies of a secured party under the
Uniform Commercial Code of Idaho with respect to all of the mentioned property, including,
without limitation, the right to sell or otherwise dispose of any or all such property. The Lender
may without notice to anyone, apply or set off any balances, credits, deposits, accounts, moneys,
or other indebtedness at any time credited by or due from the Lender to Guarantors against the
PERSONALGUARANTY-3
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amount due under this guaranty. Any notification of intended disposition of any property
required by law shall be deemed reasonably and properly given if given at least five (5) calendar
days before the disposition.
Should a claim (IIRecovery Claim") be made on the Lender at any time for recovery of
any amount received by the Lender in payment of the guaranteed debt (whether received from
Debtor, Guarantors, or otherwise), and should the Lender repay all or part of the amount by
reason of (1) any jUdgment, decree, or order of any court or administrative body having
jurisdiction over the Lender or any of its property, or (2) any settlement or compromise of any
such Recovery Claim effected by the Lender with the claimant (including Debtor), Guarantors
shall remain jointly and severally liable to the Lender for the amount so repaid to the same extent
as if the amount had never originally been received by the Lender, notwithstanding any
termination hereof or the cancellation of any note or other instrument evidencing any of the
indebtedness.
In the event the Lender shall sell, assign, or transfer the guaranteed debt, or any part of it,
or grant participations in it, each and every immediate or remote successive assignee, transferee,
holder of or participant in it, of all or any part of the guaranteed debt shall have the right to
enforce this guaranty by suit (including by confession of judgment) or otherwise for the benefit
of the assignee, transferee holder or participant, as fully as if the assignee, transferee holder or
participant were in this guaranty by name specifically given such rights, powers, and benefits.
However, the Lender shall have an unimpaired, prior, and superior right to enforce this guaranty
for its benefit as to so much of the guaranteed debt as it has not sold, assigned, or transferred.
No release or discharge of Guarantors, or of any other persons, whether primarily or secondarily
liable for and obligated with the respect to the guaranteed debt, or the institution of Bankruptcy,
receivership, insolvency, reorganization, dissolution, or liquidation proceedings by or against any
such Guarantors or person, or the entry of any restraining or other order in any such proceeding,
shall release or discharge Guarantors or any other person, firm, or corporation liable to the
Lender for the guaranteed debt, unless and until all of the guaranteed debt shall have been fully
paid.
No delay on the part of the Lender in the exercise of any right or remedy shall operate as
a waiver thereof, and no single or partial exercise by the Lender of any right or remedy shall
preclude other or further exercise thereof or the exercise of any other right or remedy; nor shall
any modification or waiver of any of the provisions of this guaranty be binding on the Lender
except as expressly set forth in a writing duly signed and delivered on behalf of the Lender. No
action of the Lender permitted under this guaranty shall in any way affect or impair the rights of
the Lender and the obligation of Guarantors under this guaranty.
All references in this guaranty to Debtor and to Guarantors, respectively, shall be deemed
to include any successor or successors, whether immediate or remote.
This guaranty has been delivered at Sandpoint, Idaho, and shall be construed according to
the laws of Idaho, where Guarantors shall perform it. All actions arising directly or indirectly as
a result or in consequence of this guaranty shall be instituted and litigated only in courts having
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situs in Bonner County, Idaho. Guarantors hereby consent to the jurisdiction of any State or
Federal Court located and having its situs in Bonner County, Idaho.
Wherever possible each provision of the guaranty shall be interpreted in such manner as
to be effected and valid under applicable law, but if any provision of this guaranty shall be
prohibited by or invalid under such law, the provision shall be ineffective to the extent of the
prohibition or invalidity, without invalidating the remainder of the provision or the remaining
provisions of this guaranty.
It is agreed that Guarantors' liability under this guaranty is several and is independent of

any other guaranties at any time in effect with respect to all or any part of Debtor's indebtedness
to the Lender, and that Guarantors' liability under this guaranty may be enforced regardless of the
existence of any such other guaranties.
This guaranty, and each and every part of it,shall be binding on Guarantors and on the
heirs, legal representatives, successors, and assigns of Guarantors, and shall inure to the benefit
of the Lender, its successors and assigns.
In witness whereof, each party has caused this agreement to be executed on the date
indicated below.

Dated:

U . . / 9-tJ(p

Dated:
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Pl . . . . Return TOI
P.o. Box 905
Sandpoint, Idaho 8386&

STI #47535

FILED BY

SANDPOINT TITLE INSURANCE

Independent IfOrtgalJe Ltd. Co.
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HARlE SCOTT
SONNER COUNTY RECOI\OER

MORTGAGE

Independent Escrow

#06103~-/_ _ DEPUTY

MORTGAGE made June 19, 2006, between SUMMITT, INC., an Idaho
corporation, whose address is P.O. Box 189, Cocolalla, Idaho 83813,
herein referred to as "Mortgagors·, and INDEPENDENT MORTGAGE LTD.
CO., an Idaho limited liability company, whose address is P.O. Box
905, Sandpoint, Idaho 83864, or order and assigns, herein referred
to as "Mortgagee".
FOR VALUABLE CONSIDERATION, the above named Mortgagors do
hereby mortgage to the Mortgagee real properties in Bonner County
Idaho, described as follows:
SEE ATTACHED EXHIBI'1.' "AN

THIS MORTGAGE given to secure payment by the Mortgagors to the
Mortgagee of a Promissory Note dated June 19, 2006, in the
principal amount of $ 616,000.00 (SIX HUNDRED SIXTEEN THOUSAND
DOLLARS and NO CENTS) and any principal advances to said Promissory
Note. The final payment on said Promissory Note is due December 1,
2006.
The Mortgagors hereby covenant and agree to pay promptly all
taxes and assessments levied or assessed upon the above described
property, together with reasonable attorney fees in the event of
foreclosure, and f~rther agrees to pay such reasonable costs of
searching records and abstracting and certifying the same as may be
necessarily incurred in foreclosing this Mortgage or defending the
same, and each and all of said items shall constitute and be a lien
upon said real property.
The Mortgagors further agree to maintain an insurance policy
against loss by fire in an amount no less than the replacement
value of said structure, if applicable, and that the Mortgagee
shall be listed as loss payee. The Mortgagors shall not commit,
permit, or suffer any waste, impairment, or deterioration of the
property, and shall keep the property and the improvements thereon
at all times in good condition and repair.
AND, that failure to apply when due any sum herein contracted
to be paid, or failure to comply with any of the agreements hereof,
shall cause the whole debt to be'come immediately due and
collectible at the option of the Mortgagees,
their heirs,
administrators and assigns. That all money paid by the Mortgagees
for taxes, assessments abstracting or searching and certifying
records, or any sum paid for the protection of the lien of this
Mortgage, shall bear interest from the date of such payment at the
legal rate or 18% (Eighteen Percent) which ever is greater, payable
wi th principal and shall be secured hereby and collectible wi th the
principal note.
IN THE EVENT the Mortgagors shall fail to make any payments
required hereunder, including taxes, assessment, insurance premiums
or any other obligation of the Mortgagors that may become due on
said property described herein, the Mortgagees may, at their
option, without waiving any default hereunder, pay said items, and
upon the filing of receipts with the escrow holder showing such
payment to have been made by Mortgagees, such sum or sums so paid
by the Mortgagee shall become a part of the principal sum due
hereunder and shall be immediately due and payable to the
MORTGAGE - 1

Mortgagees with interest thereon from the date paid by the
Mortgagees at the maximum rate of interest allowable by law or 18%
(Eighteen Percent) which ever is greater.
IN WXTNESS WHEREOF, the undersigned Mortgagors have executed
this Mortgage on the day and year first written above.
SUMMITT, INC.

June

Ji,

2006

Its: President

STATE OF IDAHO
ss.
County of Bonner
On this day personally appeared before me, the undersigned
Notary Public, RON HAZEL, known or identified to me to be the
President of SUMMITT, INC., an Idaho corporation, the person whose
signature is subscribed to the within instrument on behalf of said
corporation, and acknowledged to me that said corporation executed
the same.
IN WXTNESS WHEREOF, I have hereunto set my hand and seal this
~ day of June, 2006.
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Residing at; Sandpoint, daho
My Commission Expires: 8 /31/ 2006
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Exhibit "A"
Independent Escrow #061036
A tract ofland in !be North balfof!be Southeast quarter of Section IS, Township 56 North, Range 2 West of !be Boise
Meridian, descnOed as follows:
Beginning at the Southwest comer of the Northeast quarter of the Northeast quarter of the Southeast quarter, which point is
South 00° 35'59" East a distance of 659.69 feet;
Thence North 89° 55'36" West a distance of656.19 feet from the Northeast comer ofsaid Northeast quarter of the Northeast
quarter of the Southeast quarter (East quarter comer);
Thence North 00° 24'58" West along the West line of &aid Northeast quarter of the Northeast quarter of the Sou1hcast quarter
a distance of 605.56 feet to a point on the Southerly right of way line of the existing Burlington Northern Railroad;
Thence South 52° 21'18" West along &aid right of way line a distance of823.68 feet to a point on the East line of the
Northeast quarter of the Northwest quarter of the Southeast quarter;
Thence South 00° 13'56" East along said East line a distance of 101.64 feet to the Southeast comer of said Northeast quarter
of the Northwest quarter of the Southeast quarter;
Thence North 89° 55'36" West along the South line of &aid Northeast quarter of the Northwest quarter of the Southeast
quarter a distance of 131.96 feet to said Southerly right of way line of!be B.N.RR;
Thence South 52° 21'18" West along said right of way line a distance of40.83 feet;
Thence South 06° 02'51" East a distance of 188.98 feet;
Thence South 00° 38'44" West a distance of 208.42 feet;
Thence South 25° 36'31" West a distance of 149.98 feet;
Thence North 78° 57'55" East a distance of 1132.20 feet;
Thence North 000 04'24" East a distance of 338.48 feet to a point on the South line of said Northeast quarter of the Northeast
quarter of the Southeast quarter;
Thence North 89° 55'36" West along &aid South line a distance of243.97 feet to the point ofbcginning, Bonner County,
Idaho;
TOGETIlER WITH a tract of /and in the Northeast quarter of the Northeast quarter of the Southeast quarter of Section 15,
Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho, more specifically described as follows:
Conuncncing at the Northeast comer of said Northeast quarter of the Northeast quarter of the Southeast quarter (East quarter
comer);
Thence North 89° 55'09" West along the North line of &aid Northeast quarter of the Northeast quarter of the Southeast quarter
a distance of527.76 feet to the true point ofbcginning;
Thence continuing North 89° 55'09" West a distance of 55.80 feet to a point on !be Southeasterly right of way line of the
existing Burlington Northern Railroad;
Thence South 52° 21'18" West along said right of way line a distance of88.56 feet;
Thence leaving said right of way line, South 00· 24'58" East along the West line of said Northeast quarter of the Northeast
quarter of the Southeast quarter a distance of 605. 56 feet to the Southwest comer of said Northeast quarter of the Northeast
quarter of the Southeast quarter;
Thence South 89· 55'36" East along the South line of said Northeast quarter of the Northeast quarter of the Southeast ~
a distance of119.70 feet;
Thence leaving said South line, North 00· 09'31" East a distance of659.72 feet to the true point ofbcginning;

wrm

AND TOGETI:IER
the North 40 feet of the Southeast quarter of the Northeast quarter of the Southeast quarter of
Section IS, Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho;
EXCEPT that portion thcreoflying within the tract of land described by Instrument No. 263163, in the recorda ofB~

County, Idaho.
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EXHlBIT "A"
LEGAL DESCRIPTION
TIlE LAND DESCRIBED HEREIN IS SITUATED IN THE STATE OF IDAHO. COUNTY OF BONNER.
UNINCORPORATED AREA. AND IS DESCRIBED AS FOLLOWS:
TIlE SOtrrH HALF OF THE SOUTHEAST QUARTER (S2SE): AND THE SOUTHEAST QUARTER OF
TIlE SOtrrHWEST QUARTER (SESW); AND TIlE SOtrrH HALF OF TIlE NORTHEAST QUARTER OF
TIlE SOtrrHEAST QUARTER (SZHESE); AND TIlE SOtrrHEAST QUARTER OF THE NOR1llWEST
QUARTER OF THE SOV11lEAST QUARTER (SENWSE):AND THAT PART OF TIlE SOtrrHWEST
QUARTER OF THE SOUTHWEST QUARTER (SWSW) AND OF THE NORnIWEST QUARTER OF THE
NORTHEAST QUARTER OF THE SOUTHEAST QUARTER (NWNESE) AND OF THE SOtrrHWEST
QUARTER OF THE NORnIWEST QUARTER OF THE SOtrrHEAST QUARTER (SWNWSE) LYING AND
BEING SOtrrH AND EAST OF THE RIGHT·OF·WAY OF THE NORTIIERN PACIFIC RAILWAY
COMPANY. ALL IN SECTION 15. TOWNSHIP 511 NORm. RANGE 2 WEST. B.M .• BONNER
COUNTY. IDAHO;
LESS THAT PART OF THE SOUTHEAST QUARTER OF THE NORTIIWEST QUARTER OF THE
SOUTHEAST QUARTER OF SAID SECTION 15. LYING NORm AND WEST OF THE NORTHERN
PACIFIC RAJLWAY RIGHT·OF·WAY, BONNER COUNTY, IDAHO.
ALSO EXCEPT THE FOLLOWING DESCRIBED PARCEL: A TRACT OF LAND IN THE NORm HALF
OF TIlE SOtrrHEAST QUARTER OF SECTION 15. TOWNSHIP 5& NOR1ll. RANGE 2 WEST. B.M••
BONNER COUNTY. IDAHO DESCRIBED AS FOLLOWS: BEGINN1NG AT THE SOtrrHWEST CORNER
OF TIlE NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF THE SOUTHEAST QUARTER.
wmCH POINT IS SOtrrH 00 DEGREES 35'59" EAST. A DISTANCE OF 859.61 FEET.
THENCE NOR1ll89 DEGREES 55'3&" WEST. A DISTANCE OF &58.18 FEET FROM THE
NORTHEAST CORNER OF SAID NOR'lllEAST QUARTER OF THE NORTHEAST QUARTER OF THE
SOUTHEAST QUARTER (EAST QUARTER CORNER): THENCE NORm 00 DEGREES 2f'58" WEST.
ALONG THE WEST LINE OF SAID NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF THE
SOUTHEAST QUARTER. A DISTANCE OF a.5f1 FEET TO A POINT ON TIlE SOtrrHERLY
RlGHT·OF·WAY LINE OF THE EXISTING BVRLlNGTON NORTHERN RAILROAD: THENCE SOtrrH
52 DEGREES 21'18" WEST. ALONG SAID RIGHT·OF·WAY LINE, A DISTANCE OF 823."
FEET TO A POINT ON THE EAST LINE OF TIlE NORTHEAST QUARTER OF THE NOR1llWEST
QUARTER OF THE SOtrrHEAST QUARTER; THENCE SOtrrH 00 DEGREES 13'511" EAST. ALONG
SAID EAST LINE, A DISTANCE OF 10Uf FEET TO THE SOtrrHEAST CORNER OF SAID
NORTHEAST QUARTER OF THE NOR1llWEST QUARTER OF THE SOUTHEAST QUARTER; THENCE
NORTH 89 DEGREES 55'3&" WEST. ALONG TIlE SOtrrH LINE OF SAID NORTHEAST QUARTER
OF THE NORTIIWEST QUARTER OF TIlE SOUTHEAST QUARTER, A DISTANCE OF 131.96 FEET
TO SAID SOtrrHERLY RIGHT·OF·WAY LINE OF THE B.N.R.R.; THENCE SOtrrH 52 DEGREES
21'18" WEST. ALONG SAID RIGHT·OF·WAY LINE A DISTANCE OF ".83 FEET; THENCE
SOtrrH 01 DEGREES 02'51" EAST. A DISTANCE OF 188.91 FEET: THENCE SOtrrH 00
DEGREES 3&'''" WEST A DISTANCE OF 20...2 FEET: THENCE SOtrrH 25 DEGREES 38'31"
WEST A DISTANCE OF If9.18 FEET: THENCE NORTH 18 DEGREES 51'55" EAST, A
DISTANCE OF 1132.20 FEET; THENCE NOR1ll 00 DEGREES M'U N EAST, A DISTANCE OF
331." FEET TO A POINT ON THE SOUTH LINE OF SAID NORTHEAST QUARTER OF THE
NORTHEAST QUARTER OF THE SOUTHEAST QUARTER: THENCE NORTH 81 DEGREES 55'38"
WEST ALONG SAID SOtrrH LINE, A DISTANCE OF 243.11 FEET TO THE POINT OF
BEGINNING:
ALSO EXCEPT A TRACT OF LAND IN THE NORTHEAST QUARTER OF THE NORTHEAST QUARTER
OF THE SOUTHEAST QUARTER (NENESE) OF SECTION 15, TOWNSHIP 511 NORm. RANGE
2 WEST. B.M .• BONNER COUNTY. IDAHO MORE SPECIFICALLY DESCRIBED AS FOLLOWS:
COMMENCING AT THE NORTHEAST CORNER OF SAID NEl/fNEl/fSEl/f (EAST QUARTER
CORNER); THENCE NORm 89 DEGREES 55'''" WEST. ALONG THE NOR1ll LINE OF SAID
NEl/fNEl/fSEl/f A DISTANCE OF 521.7& FEET TO THE TRUE POINT OF BEGINN1NG;
THENCE CONTINUING NOR1ll89 DEGREES 55'09" WEST. A DISTANCE OF 55.80 FEET
TO A POINT ON THE SOUTHEASTERLY RIGHT·OF·WAY LINE OF THE EXISTING
BVRLlNGTON NOR1llERN RAILROAD; THENCE SOtrrH 52 DEGREES 21'18" WEST. ALONG
SAID RIGHT·OF·WAY LINE, A DISTANCE OF 88.5& FEET: THENCE LEAVING SAID
RIGHT-OF·WAY LINE, SOUTH 00 DEGREES 2f'58" EAST. ALONG THE WEST LINE OF
SAID NEl/fNEl/fSEl/f. A DISTANCE OF 805.511 FEET TO THE SOtrrHWEST CORNER OF
SAID NEI/4NElIfSElIf; THENCE SOUTH 89 DEGREES 55'3&" EAST. ALONG THE SOtrrH
LINE OF SAID NEl/4NElIfSEI/4. A DISTANCE OF 118.10 FEET; THENCE LEAVING
SAID SOtrrH LINE. NORTH 00 DEGREES 09'31" EAST. A DISTANCE OF 859.12 FEET
TO THE TRUE POINT OF BEGJNNJNG.
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EXHlBIT "AM
LEGAL DESCRlPTION
ALSO EXCEPT THE NORTIl4UO FEET OF THE SOVTHEAST QUARTER OF THE
NOR11IEAST QUARTER OF THE SOUTHEAST QUARTER (SElI4NBl/4SE1I4) OF SECTION
15, TOWNSHIP 58 NORnl, RANGE 2 WEST, B.M., BONNER COUNTY IDAHO; EXCEPT
THAT PORTION THEREOF LYING WITHIN THE TRACT OF LAND DESCRIBED BY
INSTRUMENT NO. 283183. RECORDS OF BONNER COUNTY. IDAHO.
ALSO EXCEPT THE FOLLOWING DESCRIBED PARCEL IN A POR1l0N OF THE SOUTHEAST
QUARTER OF SECTION 15. TOWNSHIP 56 NORTII. RANGE 2 WEST. B.M•• BONNER
COUNTY. IDAHO DESCRIBED AS FOLLOWS: COMMENCING AT THE SOUTHEAST CORNER OF
SAID SOtrrHEAST QUARTER OF SAID SECTION 15; nlENCE NORTH 89 DEGREES 5&'58"
WEST, ALONG THE SOUTH LINE OF SAID SOUTHEAST QUARTER, A DISTANCE OF
1312.41 FEET; THENCE NORTIlIlO DEGREES 13'56" WEST. A DISTANCE OF 308.01
FEET TO A POINT. SAID POINT BEING THE TRUE POINT OF BEGINNING: THENCE
CONTINUING NORTH 110 DEGREES 13'5." WEST. A DISTANCE OF 41.38 FEET: THENCE
SOUTH 82 DEGREES 22'14" EAST. A DISTANCE OF 5ct.10 FEET; THENCE NORnlII
DEGREES 22'55" EAST. A DISTANCE OF 252.12 FEET: nlENCE SOUTH 1& DEGREES
42'10" EAST. A DISTANCE OF 113.15 FEET; nlENCE SOUTH 83 DEGREES 55'39"
EAST, A DISTANCE OF 2110.43 FEET; THENCE SOUTH 110 DEGREES 13'56" WEST. A
DISTANCE OF 4U8 FEET; nlENCE NORTIl83 DEGREES 55'39" WEST. A DISTANCE
OF 218.31 FEET: THENCE NORTH 1& DEGREES 42'10· WEST, A DISTANCE OF 151.18
FEET; THENCE SOUTH 81 DEGREES 22'55" WEST, A DISTANCE OF.241.&8 FEET;
THENCE NORTH 82 DEGREES 22'14" WEST. A DISTANCE OF 50.92 FEET TO THE TRUE
POINT OF BEGINNING.
ALSO EXCEPT TIlE FOllOWING DESCRIBED TRACT OF LAND IN THE SOUTH HALF OF
THE SOUTH HALF OF mE SOUTHEAST QUARTER OF SECTION 15, TOWNSIUP 56 NOR11I,
RANGE 2 WEST, B.M.. BONNER COUNTY, IDAHO MORE SPECIFICALLY DESCRIBED AS
FOLLOWS: BEGINNING AT TIlE SOUTHEAST CORNER OF SAID SECTION 15: THENCE
NORTH 89 DEGREES 56'58" WEST, ALONG TIlE SOUTH LINE OF SAID SOUTHEAST
QUARTER A DISTANCE OF 1312.41 FEET: nlENCE LEAVING SAID SOUTH LINE, NOR11I
00 DEGREES 13'5." WEST, A DISTANCE OF 3011.09 FEET: THENCE SOUTH 82
DEGREES 22'14" EAST. A DISTANCE OF 50.92 FEET; THENCE NORTH 81 DEGREES
22'55" EAST A DISTANCE OF 249.88 FEET; THENCE SOUTH 18 DEGREES 4Z'10·
EAST, A DISTANCE OF 159.18 FEET: THENCE SOUTH 83 DEGREES 55'39" EAST, A
DISTANCE OF 218.31 FEET: THENCE NORm .. DEGREES 41'11" EAST. A DISTANCE
OF 181.44 FEET; nmNCE NORTH 55 DEGREES 54'58" EAST, A DISTANCE OF 340.92
FEET; 11IENCE NORTH 83 DEGREES 11'14" EAST A DISTANCE OF 211.14 FEET TO THE
EAST LINE OF SAID SOUTHEAST QUARTER; THENCE SOUTH 00 DEGREES 35'59" EAST.
ALONG SAID EAST LINE. A DISTANCE OF 441.81 FEET TO TIlE TRUE POINT OF
BEGINNING; LESS THE EAST 25.15 FEET THEREOF LYING WITHIN THE EXISTING
COUNTY ROAD.
LESS ALL PUBUC ROADS.
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TIllS DEED OF TRUST, made this 16th day of October, 2006, BET~t:lLSllMMITT;riN'C., an
Idabo corporation, herein called GRANTOR, whose address is P.O. Box 189, Cocolalla, Idaho 83813,
Sandpoint Title Insurance, Inc., herein called TRUSTEE, and INDEPENDENT MORTGAGE LTD.
CO., an Idaho limited liability company, an undivided 25% interest, whose address is P.O. Box
905, Sandpoint, Idaho 83864, INSIGHT, LLC, an Idaho limited liability company, an undivided
11 % interest, whose address is P.O. Box 905, Sandpoint, Idaho 83864, DONALD F. HUTTON, an
unmarried man, an undivided 14% interest, whose address is 430 Crystal Springs, Sandpoint,
Idaho 83864, HLT REAL ESTATE LLC, an Idaho limited liability company, an undivided 25%
interest, whose address is 506 W. Alder, Suite 201, Sandpoint, Idabo 83864, AND THE EARLE·
HENmON TRUST, dated January 27, 1998, SOLE AND SEPARATE PROPERTY OF DANIEL
C. EARLE, an undivided 25% interest whose address is 180 Deerbaven Drive, Hope, Idaho 83836,
herein called BENEFICIARIES.
WITNESSETH: That Grantor does hereby irrevocably GRANT, BARGAIN, SELL AND CONVEY TO
TRUSTEE IN TRUST WITH POWER OF SALE, that the property in the County of Bonner, State of
Idaho, described as follows, either located within an incorporated city or village at the date hereof, or
containing not more than forty acres:

See attached Exhibit"A".
TOGETHER WITH the rents issued and profits thereof, SUBJECT, HOWEVER, to the right, power and
authority hereinafter given to and conferred upon Beneficiary to collect and apply such rents, issues and profits, for
the purpose of securing payment of the indebtedness evidenced by a Promissory Note, dated June 19,2006, executed
by Grantor in the sum of $616,000.00 (SIX HUNDRED SIXTEEN THOUSAND DOLLARS AND NO CENTS),
and to secure payment of all such further sums as may hereafter be loaned or advanced by the Beneficiary herein to
the Grantor herein, or any or either of them while record owner of present interest, for any purpose and of any notes,
drafts or other investments representing such further loans, advances or expenditures together with interest on all
such sums at the rate therein provided. Provided, however, that the making of such further loans, advances or
expenditures shall be optional with the Beneficiary, and provided, further, that it is the express intention of the
parties of this Deed of Trust that it shan stand as continuing security until paid for all such advances together with
interest thereon.
To protect the security of this Deed of Trust, Grantor agrecs:
By the execution of this Deed of Trust and the Note hereby secured that provisions I to 6 inclusive of Part
A and Provision I to 9 inclusive of Part B of the Deed of Trust which was recorded February 9,1999 as Instrument
No. 539562 BONNER County, Idaho Mortgage Records shall be and they are hereby incorporated and made an
integral part hereof all purposes as though set forth herein in length.
Request hereby made that a copy of any Notice of Default and a copy of any Notice of Sale hereunder be
mailed to the Grantor at his address hereinbefore set forth.

SUMMITT, INC.

OctOber!L 2006

It's: President

ACCOMMODATION RECORDING
SANDPOINT TITLE :NSURANCE CO. HAS
NOT EXAMINED THIS OOCUMENT, ASSUMES
NO LIABILITY AS TO IHE VN..IDITY AND
ITS EFFECTS UPON THE TITLE

I - Deed of Trust.tmp
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STATE OF IDAHO )
County of Bonner

) ss.
)

On this day personally appeared before me, the undersigned Notary Public, RON
HAZEL, known or identified to me to be the President of SUMMITT, INC., an Idaho
corporation, the person that executed the within instrument on behalf of said corporation, and
acknowledged to me that such corporation executed the same.
I.
IN WITNESS~HEREOF' hav,~set my hand and seal this ~ day of
October, 2006.

-

Notai!YPUbliC: State ofIdaho
Residing at: Sandpoint, Idaho
My Commission Expires: 7/31/2012
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EXHIBIT "A"

PARCELl
A parcel of land located in a portion of the Southeast quarter of the Southeast quarter. Section 25, Township 54 North. Range
6 West. Boise Meridillll, BoDner County. Idaho and further described as folIows:
Commencing at the Southeast comer of Slid sec:uon 25;
Thence North 89" 54'40" West along the South line of said Section 25 a distance of 345.62 feet to a 112" I. Pin with cap #
5078 and the bUe point of beginniDa for Ibis description;
Thence continuing North 89" 54'40" West a distaoce of973.27 feet to a 5/8" I. Pin with cap # 5078 at the Southwest comer of
said Southeast quarter of the Southeast quarter;
Thence North 00" 11'44"
10 a

west along the West line of said Southeast quarter of the Southeast quarter a distance ofB94.73 feet

112" I. Pin with cap # 5078;

Thence South 89" 54'40· East a distance of 974. 15 feet 10 a 112 L Pin with cap # 5078;
Thence South 00" 01'21"

East a distaoce of 894.73 feet to the true point of beginning.

TOGETHER WITH casements for ingress, egress and utilities, over casements I. 2. 3. and 4 as more particularly described in
Document recorded under Instrument No. 677113. records of Bonncr County. Idaho.
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Sandpoint Title Insurance, Inc.

LITIGATION GUARANTEE
SCHEDULE" A"
No: 54037-TO

Guarantee Serial No ..M38-004119

Effective Date: August 4, 2008 AT 8:00AM

Name(s) of Assured:
Catherine Dullea
This Litigation Guarantee is furnished solely for the purpose of facilitating the filing of an action to:
Foreclosure of a Mortgage and Deed of Trust
The estate or interest in the land hereinafter described or referred to covered by this Guarantee is:
Fee Simple
Title to said estate or interest at the date hereof is vested in:
Summitt Inc., an Idaho Corporation
The land referred to in this Guarantee is situated in the State of Idaho, County of Bonner, and is described as follows:

PARCEL 1:
A tract ofland in the North half of the Southeast quarter of Section 15, Township 56 North, Range 2 West of the Boise
Meridian, described as follows:
Beginning at the Southwest corner of the Northeast quarter of the Northeast quarter of the Southeast quarter, which point is
South 00° 35'59" East a distance of 659.69 feet;
Thence North 89° 55'36" West a distance of 656.19 feet from the Northeast comer of said Northeast quarter of the
Northeast quarter of the Southeast quarter (East quarter comer);
Litigation Guarantee
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Thence North 00° 24'58" West along the West line of said Northeast quarter of the Northeast quarter of the Southeast
quarter a distance of 605.56 feet to a point on the Southerly right of way line of the existing Burlington Northern Railroad;
Thence South 52° 21'18" West along said right of way line a distance of 823.68 feet to a point on the East line of the
Northeast quarter of the Northwest quarter of the Southeast quarter;
Thence South 00° 13'56" East along said East line a distance of 101.64 feet to the Southeast corner of said Northeast
quarter of the Northwest quarter of the Southeast quarter;
Thence North 89° 55'36" West along the South line of said Northeast quarter of the Northwest quarter of the Southeast
quarter a distance of 131.96 feet to said Southerly right of way line of the B.N.R.R.;
Thence South 52° 21'18" West along said right of way line a distance of 40.83 feet;
Thence South 06° 02'51" East a distance of 188.98 feet;
Thence South 00° 38'44" West a distance of 208.42 feet;
Thence South 25° 36'31" West a distance of 149.98 feet;
Thence North 78° 57'55" East a distance of 1132.20 feet;
Thence North 00° 04'24" East a distance of338.48 feet to a point on the South line of said Northeast quarter of the
Northeast quarter of the Southeast quarter;
Thence North 89° 55'36" West along said South line a distance of243.97 feet to the point of beginning, Bonner County,
Idaho;
TOGETHER WITH a tract ofland in the Northeast quarter of the Northeast quarter of the Southeast quarter of Section 15,
Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho, more specifically described as follows:
Commencing at the Northeast corner of said Northeast quarter of the Northeast quarter of the Southeast quarter (East
quarter corner);
Thence North 89° 55'09" West along the North line of said Northeast quarter of the Northeast quarter of the Southeast
quarter a distance of 527.76 feet to the true point of beginning;
Thence continuing North 89° 55'09" West a distance of 55.80 feet to a point on the Southeasterly right of way line of the
existing Burlington Northern Railroad;
Thence South 52° 21'18" West along said right of way line a distance of 88.56 feet;
Thence leaving said right of way line, South 00° 24'58" East along the West line of said Northeast quarter of the Northeast
quarter of the Southeast quarter a distance of605.56 feet to the Southwest corner of said Northeast quarter of the Northeast
quarter of the Southeast quarter;
Thence South 89° 55'36" East along the South line of said Northeast quarter of the Northeast quarter of the Southeast
quarter a distance of 119.70 feet;
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Thence leaving said South line, North 00° 09'31" East a distance of 659.72 feet to the true point of beginning;

AND TOGETHER WITH the North 40 feet of the Southeast quarter of the Northeast quarter of the Southeast quarter of
Section 15, Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho;
EXCEPT that portion thereof lying within the tract ofland described by Instrument No. 263163, in the records of Bonner
County, Idaho.

PARCEL 2:
A parcel ofland located in a portion of the Southeast quarter of the Southeast quarter, Section 25, Township 54 North,
Range 6 West, Boise Meridian, Bonner County, Idaho and further described as follows:

Commencing at the Southeast comer of said Section 25;
Thence North 89° 54'40" West along the South line of said Section 25 a distance of345.62 feet to a 112" I. Pin with cap #
5078 and the true point of beginning for this description;
Thence continuing North 89° 54'40" West a distance of973.27 feet to a 5/8" I. Pin with cap # 5078 at the Southwest comer
of said Southeast quarter of the Southeast quarter;
Thence North 00° 11'44" West along the West line of said Southeast quarter of the Southeast quarter a distance of 894.73
feet to a 112" I. Pin with cap # 5078;
Thence South 89° 54'40" East a distance of974.15 feet to a 1/2 I. Pin with cap # 5078;
Thence South 00° 08'21" East a distance of 894.73 feet to the true point of beginning.
TOGETHER WITH easements for ingress, egress and utilities, over easements 1,2,3, and 4 as more particularly described
in Document recorded under Instrument No. 677883, records of Bonner County, Idaho.

Litigation Guarantee

Page 3

-L/9-

Guarantee Serial No: M38-004119

No: 54037-TO
EXCEPTIONS:

EXCEPTIONS FOR PROPERTY ON MORTGAGE INSTRUMENT NO. 706584 AND DEED OF TRUST
INSTRUMENT NO. 706585:
1.

DELINQUENT GENERAL TAXES FOR THE YEAR 2006 IN THE ORIGINAL AMOUNT OF $1430.38, PLUS
PENALTIES AND INTEREST, BILLING NO. 30989, RP 56N02W157401 A.

2.

DELINQUENT GENERAL TAXES FOR THE YEAR 2007 IN THE ORIGINAL AMOUNT OF $2314.42, PLUS
PENALTIES AND INTEREST, BILLING NO. 32028, RP 56N02W157401 A.

3.

GENERAL TAXES FOR THE YEAR 2008, A LIEN IN THE PROCESS OF ASSESSMENT, NOT YET DUE OR
PAYABLE.

4.

EASEMENT AND CONDITIONS CONTAINED THEREIN:
RECORDED:
AUGUST 23, 1982
INSTRUMENT NO.:
259074
PACIFIC POWER AND LIGHT COMPANY, INC.
IN FAVOR OF:
FOR:
ELECTRIC DISTRIBUTION LINE WITH APPURTENANCES AND INCIDENTAL
PURPOSES INCLUDING RIGHT OF INSPECTION
AFFECTS:
SUBJECT PROPERTY
CORRECTED EASEMENT, RECORDED MARCH 24,1983 AS INSTRUMENT NO. 267619, IN BOOK 102 OF
MISCELLANEOUS, PAGE 419.

5.

EASEMENT AND CONDITIONS CONTAINED THEREIN:
RECORDED:
NOVEMBER 2, 1988
INSTRUMENT NO.:
354923
IN FAVOR OF:
NORTHERN LIGHTS, INC.
FOR:
ELECTRIC DISTRIBUTION LINE WITH APPURTENANCES AND INCIDENTAL
PURPOSES INCLUDING RIGHT OF INSPECTION
AFFECTS:
SUBJECT PROPERTY

6.

TERMS AND CONDITIONS OF AN APPURTENANT EASEMENT AND CONDITIONS CONTAINED THEREIN:
RECORDED:
JULY 27, 1994
INSTRUMENT NO.:
449527
PORTION OF HEREIN PREMISES
IN FAVOR OF:
FOR:
INGRESS AND EGRESS AND UTILITIES
AFFECTS:
SUBJECT PROPERTY

7.

MORTGAGE AND THE TERMS AND CONDITIONS THEREOF:
MORTGAGOR:
SUMMITT, INC., AN IDAHO CORPORATION
MORTGAGEE: .
INDEPENDENT MORTGAGE LTD. CO., AN IDAHO LIMITED LIABILITY
COMPANY
ORIGINAL AMOUNT: $616,000.00, PLUS INTEREST

-So-

DATEDIRECORDED:
JUNE 19, 2006lJUNE 20,2006
INSTRUMENT NO.:
706584
INCLUDES OTHER PROPERTY
THE MORTGAGEE'S INTEREST HAS PURPORTEDLY BEEN ASSIGNED TO INSIGHT, LLC, AN IDAHO
LIMITED LIABILITY COMPANY, AS TO AN UNDIVIDED 11% INTEREST AND DONALD F. HUTTON, AN
UNMARRIED MAN, AS TO AN UNDIVIDED 14% INTEREST AND HERBERT LAZAR REVOCABLE TRUST,
STEVEN G. LAZAR, TRUSTEE, AS TO AN UNDIVIDED 25% INTEREST AND THE EARLE-HENRION TRUST,
DATED JANUARY 27,1998, SOLE AND SEPARATE PROPERTY OF DANIEL C. EARLE, AS TO AN
UNDIVIDED 25% INTEREST ON JUNE 20, 2006, UNDER INSTRUMENT NO. 706586, RECORDS OF BONNER
COUNTY, IDAHO.
ASSIGNMENT OF SECURED NOTE AND MORTGAGE:
ASSIGNOR:
HERBERT LAZAR REVOCABLE TRUST, STEVEN G. LAZAR, TRUSTEE, AS TO AN
UNDIVIDED 25% INTEREST
ASSIGNEE:
HL T REAL ESTATE LLC, AN IDAHO LIMITED LIABILITY COMPANY, AN
UNDIVIDED 25% INTEREST
RECORDED:
AUGUST 23, 2006
INSTRUMENT NO.:
711451
DEED OF TRUST AND THE TERMS AND CONDITIONS THEREOF:
GRANTOR:
SUMMITT, INC., AN IDAHO CORPORATION
TRUSTEE:
SANDPOINT TITLE INSURANCE
BENEFICIARY:
PATRICK GUNTER AND MONICA GUNTER, HUSBAND AND WIFE
ORIGINAL AMOUNT:
$200,000.00
DATED/RECORDED:
JUNE 19, 2006/JUNE 20, 2006
INSTRUMENT NO.:
706585

-

SAID INSTRUMENT WAS MODIFIED BY AGREEMENT:
DATEDIRECORDED:
JUNE 15, 2007IDECEMBER 3, 2007
INSTRUMENT NO.:
742018
SAID INSTRUMENT WAS MODIFIED BY AGREEMENT:
DATEDIRECORDED:
MARCH 18, 2008lMARCH 19, 2008
INSTRUMENT NO.:
748106
9.

EASEMENT AND CONDITIONS CONTAINED THEREIN:
RECORDED:
MARCH 17,2008
INSTRUMENT NO.:
747996
IN FAVOR OF:
NORTHERN LIGHTS, INC.
FOR:
ELECTRIC DISTRIBUTION LINE WITH APPURTENANCES AND INCIDENTAL
PURPOSES INCLUDING RIGHT OF INSPECTION
AFFECTS:
SUBJECT PROPERTY

EXCEPTIONS FOR PROPERTY ON DEED OF TRUST INSTRUMENT NO. 715469

10. DELINQUENT GENERAL TAXES FOR THE SECOND HALF OF 2007 IN THE AMOUNT OF $331.37, PLUS
PENALTIES AND INTEREST, BILLING NO. 27529, RP 54N06W25773I T.
11. GENERAL TAXES FOR THE YEAR 2008, A LIEN IN THE PROCESS OF ASSESSMENT, NOT YET DUE OR
PAYABLE.
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12. THE RIGHT OF THE PUBLIC IN AND TO ANY AND ALL EASEMENTS AND RIGHTS OF WAY FOR ANY
AND ALL PUBLIC ROADS NOW ESTABLISHED OR EXISTING ON SAID PREMISES, OR ANY PART
THEREOF, AS RESERVED BY HUMBIRD LUMBER COMPANY, A CORPORATION IN DEED RECORDED IN
RECORDS OF BONNER COUNTY, IDAHO.
RECORDED:
MAY 17,1937
INSTRUMENT NO.: 93141
BOOKIPAGE:
57 OF DEEDSIPAGE 553
13. MATTERS SET FORTH ON THE RECORD OF SURVEY RECORDED JANUARY 13,2005, AS INSTRUMENT
NO. 668168, RECORDS OF BONNER COUNTY, IDAHO.
14. COVENANTS, CONDITIONS, RESTRICTIONS AND/OR EASEMENTS CONTAINED IN THIS DECLARATION,
BUT OMITTING RESTRICTIONS, IF ANY, BASED ON RACE, COLOR, RELIGION, SEX, HANDICAP,
FAMILIAL STATUS OR NATIONAL ORIGIN UNLESS AND ONLY TO THE EXTENT THAT THE COVENANT,
CONDITION OR RESTRICTION (a) IS EXEMPT UNDER TITLE 42 OF THE UNITED STATES CODE, OR (b)
RELATES TO HANDICAP, BUT DOES NOT DISCRIMINATE AGAINST HANDICAPPED PERSONS:
DATEDIRECORDED:
APRIL 1, 2005/JUNE 1,2005
INSTRUMENT NO.:
677883
15. EASEMENT AND CONDITIONS CONTAINED THEREIN:
RECORDED:
JUNE 1,2005
INSTRUMENT NO.:
677884
IN FAVOR OF:
LANDOWNERS
FOR:
EASEMENT FOR GREENBELT
AFFECTS:
SUBJECT PROPERTY
16. DEED OF TRUST AND THE TERMS AND CONDITIONS THEREOF:
GRANTOR:
SUMMITT, INC., AN IDAHO CORPORATION
TRUSTEE:
SANDPOINT TITLE INSURANCE, INC.
BENEFICIARY:
INDEPENDENT MORTGAGE LTD. CO.
ORIGINAL AMOUNT:
$100,000.00
DATEDIRECORDED:
AUGUST 3, 2006/AUGUST 14,2006
INSTRUMENT NO.:
710712
THE BENEFICIAL INTEREST HAS PURPORTEDLY BEEN ASSIGNED TO DALE SNIPES, AN UNMARRIED
WOMAN, AS TO AN UNDIVIDED 30% INTEREST AND DAVID A. BARANSKI AND MARGARET J.
BARANSKI, HUSBAND AND WIFE, AS TO AN UNDIVIDED 35% INTEREST AND BILL D'OLIER, AN
UNMARRIED MAN, AS TO AN UNDIVIDED 35% INTEREST ON AUGUST 14,2006 UNDER INSTRUMENT
NO. 710713, RECORDS OF BONNER COUNTY, IDAHO.
THE BENEFICIAL INTEREST HAS PURPORTEDLY BEEN ASSIGNED TO BILL D'OLIER, AN UNMARRIED
MAN, AN UNDIVIDED 3% INTEREST, SNIPES NOW OWNS 27% INTEREST, D'OLIER NOW OWNS 38%
INTEREST ON DECEMBER 13,2006 UNDER INSTRUMENT NO. 719022, RECORDS OF BONNER COUNTY,
IDAHO.
THE BENEFICIAL INTEREST HAS PURPORTEDLY BEEN ASSIGNED TO 35% INTEREST TO DEVON
CHAPMAN, AN UNMARRIED WOMAN ( D'OLIER OWNS 38%, SNIPES OWNS 27%, CHAPMAN NOW OWNS
35%) ON FEBRUARY 21, 2008 UNDER INSTRUMENT NO. 746576, RECORDS OF BONNER COUNTY, IDAHO.
QEED OF TRUST AND THE TERMS AND CONDITIONS THEREOF:
VoRANTOR:
SUMMITT, INC., AN IDAHO CORPORATION
'\
TRUSTEE:
SANDPOINT TITLE INSURANCE, INC.
~~~ BENEFICIARY:
INDEPENDENT MORTGAGE LTD. CO., AN IDAHO LIMITED LIABILITY

~'
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COMPANY, AN UNDIVIDED 25% INTEREST, INSIGHT, LLC, AN IDAHO LIMITED LIABILITY COMPANY,
AN UNDIVIDED 11% INTEREST, DONALD F. HUTTON, AN UNMARRIED MAN, AN UNDIVIDED 14%
INTEREST, HLT REAL ESTATE LLC, AN IDAHO LIMITED LIABILITY COMPANY, AN UNDIVIDED 25%
INTEREST AND THE EARLE-HENRION TRUST, DATED JANUARY 27, 1998, SOLE AND SEPARATE
PROPERTY OF DANIEL C. EARLE, AN UNDIVIDED 25% INTEREST
ORIGINAL AMOUNT:
$616,000.00
DATED/RECORDED:
OCTOBER 16, 2006/0CTOBER 18, 2006
INSTRUMENT NO.:
715469
18. EASEMENT AND CONDITIONS CONTAINED THEREIN:
RECORDED:
FEBRUARY 5, 2007
INSTRUMENT NO.:
722319
IN FAVOR OF:
INLAND POWER & LIGHT CO., A WASIDNGTON CORPORATION
FOR:
RIGHT OF WAY
AFFECTS:
SUBJECT PROPERTY
19. EASEMENT AND CONDITIONS CONTAINED THEREIN:
RECORDED:
FEBRUARY 5, 2007
INSTRUMENT NO.:
722320
IN FAVOR OF:
INLAND POWER AND LIGHT CO., A WASHINGTON CORPORATION
FOR:
RIGHT OF WAY EASEMENT
AFFECTS:
SUBJECT PROPERTY

No: 54037-TO

Guarantee Serial No: M38-004119

Said necessary parties (other than those having a claim or interest by reason of matters shown in Exceptions numbered 7
made defendants in said action to be brought by

AM? 17} t?
\)1~

A

as plaintiff.
Said defendants are as follows:
SUMMITT, INC., AN IDAHO CORPORATION
P.O. BOX 474
CLARK FORK, IDAHO 83811
PATRICK GUNTER AND MONICA GUNTER
334 MONARCH ROAD
SAGLE, IDAHO 83860

-5£/-
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CATHERINE L. DULLEA, CHTD.
Attorney at Law
101 North Fourth Avenue, Suite 204
Sandpoint, ID 83864
Phone: (208) 265-2276
Fax: (208) 265-1556
NOTICE OF DEFAULT

TO:

SUMMITT, INC.
Daren Brott
Ron Hazel
P.O. Box 474
Clark Fork, ID 83811

RE:

Independent Escrow, LLC, Account No. 61036

YOU ARE HEREBY NOTIFIED that you are in default of that
certain Promissory Note dated June 19, 2006, between, INDEPENDENT
MORTGAGE LTD. CO., an Idaho limited liability company, original
lender, now held of record by INSIGHT, LLC, an Idaho limited liability
company as to an undivided 11 0/ 0 interest, DONALD F. HUTTON, an
unmarried man as to an undivided 14% interest, HLT REAL ESTATE
LLC, an Idaho limited liability company as to an undivided 25%
interest, THE EARLE-HENRION TRUST DATED JANUARY 27, 1998,
SOLE AND SEPARATE PROPERTY OF DANIEL C. EARLE as to an
undivided 25% interest, and INDEPENDENT MORTGAGE LTD. CO., an
Idaho limited liability company as to an undivided 25% interest,
current Note Holders, and SUMMITT, INC., an Idaho corporation,
Borrower, personally guaranteed by DAREN BROTT and RON HAZEL.
Said Note was for the original principal sum of $616,000.00.

The Note was originally secured by a Mortgage recorded June
20, 2006 as Instrument No. 706584, records of Bonner County, Idaho
("first mortgage"), securing the real property described in the attached
Exhibit "A".
The Note was additionally secured by a Mortgage recorded
September 15, 2006 as Instrument No. 713190, records of Bonner
County, Idaho ("second mortgage"), securing other real property. The
second mortgage has been released in its entirety.
The Note was further secured by a Deed of Trust recorded as
Instrument No. 715469, records of Bonner County, Idaho. The real
NOTICE OF DEFAULT 1

property originally secured by said deed of trust is described in the
attached Exhibit "B".
Portions of the real property secured by the first mortgage and
deed of trust have been released.
YOU ARE FURTHER NOTIFIED that your default consists of
your failure to pay the entire obligation in full, on or before June 1,
2008; failure to pay the late fee for failure to pay the obligation in full
within 10 days of its maturity date in the sum of 5% of the balance,
which is $28,569.24; and failure to pay escrow fees of $18.00. The
principal balance is $571,384.82. Interest is owing from December 2,
2007. As of June 25, 2008, interest owed is $38,842.82, and
continues to accrue at the rate of $187.853 per day from June 26,
2008 until paid in full.
ADDITIONALLY, because of your default, the Note Holders
have incurred attorney's fees in the sum of $150.00, and escrow
default fees in the sum of $100.00.
YOU ARE FURTHER NOTIFIED that unless said default is
corrected and payment in full of said sum in default, and all fees
incurred as set forth above, is made to the escrow holder,
Independent Escrow, LLC, P.O. Box 1852, Sandpoint, ID 83864, for
the account of INSIGHT, LLC, an Idaho limited liability company,
DONALD F. HUTTON, an unmarried man, HLT REAL ESTATE LLC, an
Idaho limited liability company, THE EARLE-HENRION TRUST DATED
JANUARY 27, 1998, SOLE AND SEPARATE PROPERTY OF DANIEL C.
EARLE, and INDEPENDENT MORTGAGE LTD. CO., an Idaho limited
liability company, within 15 (Fifteen) days from the date of mailing of
this Notice, the Note Holders shall forthwith and without further notice
whatsoever to you, cancel and rescind said escrow contract according
to the terms thereof, and shall take all documents from said escrow
company and initiate foreclosure proceedings against the real property
remaining secured under the first mortgage and the deed of trust,
pursuant to any and all remedies available under the laws of the State
of Idaho.
YOU ARE ALSO NOTIFIED that if the default is not fully
cured within the lS-day period described above, pursuant to
the Note, the Note Holders shall increase the interest rate to
18.0 percent per annum commencing on the 16 th day after the
mailing date of this Notice.

NOTICE OF DEFAULT 2
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All portions of this claim shall be assumed valid unless disputed
within Thirty (30) days of receiving this Notice. If disputed in writing,
verification of the debt will be provided to you. If the original creditor
is different from the above-named creditor, the name and address of
the original creditor will also be provided.
This is an attempt to collect a debt, and any information
obtained will be used for that purpose.
Dated: June 25, 2008

-S7NOTICE OF DEFAULT 3
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Exhibit "A"
Independent Escrow #061036

A Iract ofland in the North half of the Southeast quarter of Section 15, Township 56 North, Range 2 West oftbe Boise
Meridian, described as follows:
Beginning at the Southwest comer of the Northeast quarter of the Northeast quarter of the Southeast quarter, which point is
South 00· 35'59" East a distance of 659.69 feet;
Thence North 89° 55'36" West a distance of 656.19 feet from the Northeast corner ofsaid Northeast quarter oftbe Northeast
quaner of the Southeast quarter (East quarter comer);
Thence North 00° 24'58" West alons the West line of said Northcaat quarter of the Northeast quarter of the Southeast quarter
a distance of 605.56 feet to a point on the Southerly right of way line of the existing Burlington Northern Railroad;
Thence South 52° 21'18" West along said right of way line a distance of823.68 feet to a point on the East line of the
Northeast quarter of the Northwest quarter of the Southeast quarter;
Thence South 00· 13'56" East along said East line a distance of 101.64 feet to the Southeast comer of said Northeast quarter
of the Northwest quarter of the Southeast quarter;
Thence North 89" 55'36" West along the South line of said Northeast quarter of the Northwest quarter of the Southeast
quarter a distance of 131.96 feet to said Southerly right of way line of the B.N.R.R.;
Thence South 52° 21'18" West along said right of way line a distance of40.83 feet;
Thence South 06° 02'51" East a distance of 188.98 feet;
Thence South 00· 38'44" West a distance of208.42 feet;
Thence South 25° 36'31" West a distance of149.98 feet;
Thence North 78° 57'55" East a distance of 1132.20 feet;
Thence North 00· 04'24" East a distance of338.48 feet to a point on the South line of said Northeast quarter of the Northeast
quarter of the Southeast quarter;
Thence North 89· 55'36" West along said South line a distance of243.97 feet to the: point of beginning, Bonner County•.
Idaho;
TOGETIiER WITII a tract ofland in the Northeast quarter of the Northeast quarter of the: Southeast quarter ofScction IS,
Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho, more specifically described as follows:
Commencing at the Northeast comer of said Northeast quarter of the Northeast quarter of the Southeast quarter (East quarter
comer);
Thence North 89° 55'09" West along the North line of said Northeast quarter of the Northeast quarter of the Southeast quarter
a distance of 527. 76 feet to the true point of beginning;
Thence continuing North 89° 55'09" West a distance of55.80 feet to a point on the Southeasterly right of way line of the
existing Burlington Northern Railroad;
Thence South 52° 21'18" West along said right of way line a distance of88.56 feet;
Thence leaving said right of way line, South 00° 24'58" East along the West line of said Northeast quarter of the Northeast
quaner of the Southeast quarter a distance of 605 .56 feet to the Southwest comer of said Northeast quarter of the Northeast
quarter of the Southeast quarter;
Thence South 89° 55'36" East along the South line of said Northeast quarter of the Northeast quarter of the Southeast quarter
a distance of 119.70 feet;
Thence leaving said South line, North 00° 09'31" East a distance of 659.72 feet to the true point of beginning;
. AND TOGETIIER WITII the North 40 fcet of the Southeast quarlcr of the Northeast quarter of the Southeast quarter of
Section 15, Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho;
.
.
EXCEPT that portion thereoflying within the tract ofland described by Instrument No. 263163, in the records ofBooner
County, Idaho.
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EXHIBIT "A"
LEGAL DESCRIPTION
THE LAND DESCRIBED HEREIN IS SITUATED IN THE STATE OF IDAHO. COUNTY OF BONNER.
UNINCORPORATED AREA. AND IS DESCRIBED AS FOLLOWS:
THE SOUTH HALF OF TIlE SOl.l'I'HEAST QUARTER (S2SE); AND THE SOUTHEAST QUARTER OF
THE SOUTHWEST QUARTER (SESW): AND THE SOUTH HALF OF THE NORTHEAST QUARTER OF
THE SOUTHEAST QUARTER (S2NESE); AND THE SOlJ11fEAST QUARTER OF THE NORTHWEST
QUARTER OF THE SOlJ11fEAST QUARTER (SENWSE);AND mAT PART OF THE SOlTfHWEST
QUARTER OF THE SOUTHWEST QUARTER (SWSW) AND OF THE NOR'IllWEST QUARTER OF THE
NORTHEAST QUARTER OF THE SOUTHEAST QUARTER (NWNESE) AND OF THE SOUI'HWEST
QUARTER OF THE NOR11fWEST QUARTER OF THE SOtrIHEAST QUARTER (SWNWSE) LYING AND
BEING SOUTH AND EAST OF THE RIGHT-OF-WAY OF THE NORTHERN PACIFIC RAD..WAY
COMPANY. ALLIN SECTION 15. TOWNSHIP 56 NORm. RANGE 2 WEST. B.M•• BONNER
COUNTY. IDAHO;
LESS mAT PART OF TIlE SOUTHEAST QUARTER OF THE NORmWEST QUARTER OF THE
SOtrIHEAST QUARTER OF SAID SECTION 15. LYING NORm AND WEST OF THE NORTHERN
PACIFIC RAU..WAY RIGHT-OF-WAY. BONNER COUNTY. IDAHO.
ALSO EXCEPT THE FOLLOWING DESCRIBED PARCEL: A TRACT OF LAND IN THE NORm HALF
OF THE SOUTHEAST QUARTER OF SECTION 15. TOWNSHIP 58 NORm. RANGE 2 WEST. B.M••
BONNER COUNTY. IDAHO DESCRIBED AS FOLLOWS: BEGINNING AT THE SOlTfHWEST CORNER
OF mE NORTHEAST QUARTER OF mE NORTHEAST QUARTER OF THE SOUTHEAST QUARTER.
WlUCH POINT IS SOUTH 00 DEGREES 35'59" EAST. A DISTANCE OF 659.89 FEET.
THENCE NORTIl89 DEGREES 55'388 WEST, A DISTANCE OF 65&.19 FEET FROM THE
NORTHEAST CORNER OF SAID NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF THE
SOUTHEAST QUARTER (EAST QUARTER CORNER); THENCE NORm 00 DEGREES 2C'58" WEST,
ALONG THE WEST LINE OF SAID NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF THE
SOUTHEAST QUARTER. A DISTANCE OF 605.56 FEET TO A POINT ON THE SOUTHERLY
RIGHT-OF-WAY LINE OF TIlE EXISTING BURLINGTON NOR11IERN RAILROAD; THENCE SOUTH
52 DEGREES 21'18" WEST, ALONG SAID RIGHT-OF-WAY LINE, A DISTANCE OF 823.68
FEET TO A POINT ON THE EAST LINE OF THE NORmEAST QUARTER OF THE NORTHWEST
QUARTER OF THE SOUTHEAST QUARTER; THENCE SOUTH 00 DEGREES 13'56" EAST, ALONG
SAID EAST LINE, A DISTANCE OF 101.&4 FEET TO THE SOtrIHEAST CORNER OF SAID
NORTHEAST QUARTER OF THE NORmWEST QUARTER OF THE SOUTHEAST QUARTER; THENCE
NOR1lI89 DEGREES 55'36" WEST. ALONG THE SOUTH LINE OF SAID NORTIlEAST QUARTER
OF THE NOR1lIWEST QUARTER OF THE SOUTHEAST QUARTER. A DISTANCE OF 131.96 FEET
TO SAID SOUTHERLY RIGHT-OF-WAY LINE OF THE B.N.R.R.; THENCE soumS! DEGREES
21'18" WEST. ALONG SAID RIGHT-OF-WAY LINE A DISTANCE OF 40.83 FEET: THENCE
SOUTII 06 DEGREES 02'51" EAST, A DISTANCE OF 181.98 FEET; THENCE soum 00
DEGREES 38'44" WEST A DISTANCE OF 208.42 FEET; mENCE SOUTH 25 DEGREES 36'31"
WEST A DISTANCE OF 1C9.l8 FEET; THENCE NOR1lI18 DEGREES 51'55" EAST. A
DISTANCE OF 1132.20 FEET; THENCE NORTII 00 DEGREES 04'2C" EAST. A DISTANCE OF
338.C8 FEET TO A POINT ON THE soum LINE OF SAID NORTHEAST QUARTER OF THE
NORTHEAST QUARTER OF THE SOtmIEAST QUARTER; THENCE NOR1lIU DEGREES 55'36"
WEST ALONG SAID soum LINE, A DISTANCE OF 243.91 FEET TO THE POINT OF
BEGINNING;
ALSO EXCEPT A TRACT OF LAND IN TIlE NORTHEAST QUARTER OF THE NORTHEAST QUARTER
OF THE SOUTHEAST QUARTER (HENESE) OF SECTION 15. TOWNSHIP 56 NORm. RANGE
2 WEST. B.M•• BONNER COUNTY. IDAHO MORE SPECIFICALLY DESCRIBED AS FOLLOWS:
COMMENCING AT THE NORmEAST CORNER OF SAID NE1/CNEI/CSE1/C (EAST QUARTER
CORNER); THENCE NORm 89 DEGREES 55'09" WEST. ALONG THE NOR1lI LINE OF SAID
NE1/CNEI/CSE1/C A DISTANCE OF 521.16 FEET TO THE TRUE POINT OF BEGINNING;
1lIENCE CONTINUING NORm 89 DEGREES 55'09" WEST. A DISTANCE OF 55.80 FEET
TO A POINT ON THE SOUTHEASTERLY RIGHT-OF-WAY LINE OF THE EXISTING
BURLINGTON NORTHERN RAILROAD; mENCE SOUTH 52 DEGREES 21'18" WEST, ALONG
SAID RIGHT-OF-WAY LINE, A DISTANCE OF 11.5& FEET; THENCE LEAVING SAID
RIGHT-OF-WAY LINE, SOUTH 00 DEGREES 2C'58" EAST, ALONG THE WEST LINE OF
SAID NEl/4NEI/CSElIC, A DISTANCE OF 605.56 FEET TO THE SOumWEST CORNER OF
SAID NE1/CNE1/CSElIC; THENCE soum 89 DEGREES 55'38" EAST, ALONG THE soum
LINE OF SAID NEl/4NE1/CSElIC, A DISTANCE OF 119.70 FEET; THENCE LEAVING
SAID soum LINE, NOR1lI 00 DEGREES 09'31" EAST, A DISTANCE OF 659.12 FEET
TO THE TRUE POINT OF BEGINNING.
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EXHJBIT "An
LEGAL DESCRIPTION
ALSO EXCEPT THE NORm 40.00 FEET OF THE SOUTHEAST QUARTER OF 1llE
NORTHEAST QUARTER OF THE SOUTHEAST QUARTER (SEI/4NEI/4SEI/4) OF SECTION
15, TOWNSHIP 56 NORm, RANGE 2 WEST, B.M., BONNER COUNTY IDAHO; EXCEPT
THAT PORTION THEREOF LYING WITHIN THE TRACT OF LAND DESCRIBED BY
INSTRUMENT NO. 263163, RECORDS OF BONNER COUNTY, IDAHO.
ALSO EXCEPT THE FOLLOWING DESCRIBED PARCEL IN A PORTION OF 1llE SOUTHEAST
QUARTER OF SECTION IS, TOWNSHIP 56 NORm, RANGE 2 WEST, B.M., BONNER
COUNTY, IDAHO DESCRIBED AS FOLLOWS: COMMENCING AT mE SOtrrHEAST CORNER OF
SAID SOU1HEAST QUARTER OF SAID SECTION 15; THENCE NORTIl89 DEGREES 56'58"
WEST, ALONG THE SOUTH LINE OF SAm SOUTHEAST QUARTER. A DISTANCE OF
1372.47 FEET; THENCE NORTIl 00 DEGREES 13'58" WEST, A DISTANCE OF 3011.09
FEET TO A POINT, SAID POINT BEING 1llE TRUE POINT OF BEGINNING; THENCE
CONTINUING NORm 00 DEGREES 13'56" WEST, A DISTANCE OF 41.38 FEET; THENCE
SOUTH 82 DEGREES 22'14" EAST, A DISTANCE OF 58.70 FEET; 1llENCE NORm 81
DEGREES 22'55" EAST, A DISTANCE OF 252.12 FEET; THENCE SOUTH 76 DEGREES
42'10" EAST, A DISTANCE OF 173.85 FEET: THENCE SOUTH 63 DEGREES 55'39"
EAST, A DISTANCE OF ZOO.43 FEET; mENCE SOUTH 00 DEGREES 13'56" WEST, A
DISTANCE OF 46.28 FEET; THENCE NORm &3 DEGREES 55'39" WEST, A DISTANCE
OF 218.37 FEET; 11IENCE NORm 76 DEGREES 42'10" WEST, A DISTANCE OF 159.18
FEET; mENCE SOUTH 81 DEGREES 22' 55" WEST, A DISTANCE OF.249.61 FEET;
THENCE NORTH 82 DEGREES 22'14" WEST, A DISTANCE OF 50.92 FEET TO 11IE TRUE
POINT OF BEGINNING.
ALSO EXCEPT 11IE FOLLOWING DESCRIBED TRACT OF LAND IN THE SOUTH HALF OF
THE SOUTH HALF OF mE SOU'I'lJEAST QUARTER OF SECTION IS, TOWNSHIP 58 NORTII,
RANGE 2 WEST, B.M., BONNER COUNTY, IDAHO MORE SPECIFICALLY DESCRIBED AS
FOLLOWS: BEGINNING AT TIlE SOU1HEAST CORNER OF SAID SECTION 15; THENCE
NORm 89 DEGREES 56'58" WEST, ALONG TIlE SOUTH LINE OF SAID SOtrrHEAST
QUARTER A DISTANCE OF 1372.47 FEET: mENCE LEAVING SAID SOUTH LINE, NORm
00 DEGREES 13'56" WEST, A DISTANCE OF 309.09 FEET; THENCE SOUTH 82
DEGREES 22'14" EAST, A DISTANCE OF 50.92 FEET; THENCE NORm 81 DEGREES
22'55" EAST A DISTANCE OF 249.88 FEET; THENCE SOUTH 76 DEGREES 42'10·
EAST, A DISTANCE OF 151.18 FEET; THENCE SOUTH 63 DEGREES 55'38· EAST, A
DISTANCE OF 218.37 FEET; 1HENCE NORm 86 DEGREES 41'17" EAST, A DISTANCE
OF 161.44 FEET; 1HENCE NORTII 55 DEGREES 54'56" EAST, A DISTANCE OF 340.92
FEET; mENCE NORTH 83 DEGREES U'14" EAST A DISTANCE OF 219.14 FEET TO THE
EAST LINE OF SAID SOUTHEAST QUARTER; mENCE SOUTH 00 DEGREES 35'59" EAST,
ALONG SAID EAST LINE, A DISTANCE OF 441.61 FEET TO THE TRUE POINT OF
BEGINNING; LESS THE EAST 25.15 FEET THEREOF L¥ING WITHIN mE EXISTING
COUNTY ROAD.
.
LESS ALL PUBUC ROADS.
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PARCEL 3
A parcel of land located in a portion of the Southeast quarter of the Southeast quarter, Section 25, Township 54 North, Range
6 West, Boise Meridian, Bonner County, Idaho and fi.uthcr dcacribcd as follows:

Commencing at the Southeast comer of said Sectlon.2S;
Thence North 89" S4'4O" West along the South line of said Section 2S a distance of34S.62 feet to a 112" 1. Pin with cap 1#
5078 and the true point, of beginning for this dcacription;
Thence continuing North 89" S4'4O" West a distance of973.27 feet to a S/8" I. Pin with cap 1# 5078 at the Southwest comer of
said Southeast quarter of the Southeast quarter;
Thence North 00" 11'44" West along the West line of said Southeast quarter of the Southeast quarter a distance of 894.73 feet
112" I. Pin with cap 1# 5078;

to a

Thence South 89" 54'40· East a distance of974.15 feet to a 112 I. Pin with cap 1# 5078;
Thence South 00" 08'21" East a distance ofB94.73 feet to the true point of beginning.
TOGETHER WITIi easements for ingress, egress and utilities, over easements 1,2, 3, and 4 as more particularly described in
. Document recorded under Instrument No. 677883, records of Bonner County, Idaho.
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Kenneth T. Jacobsen
DOLAN & JACOBSEN
Attorneys at Law
P. O. Box 1116
Coeur d'Alene, Idaho 83816
Telephone: (208) 664-8258
Fax: (208) 667-9631
ISB #1661
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IN THE DISTRlCT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

INSIGHT LLC, an Idaho Limited Liability
Company, Donald F. Hutton, an unmarried man,
HL T REAL EST A TE LLC, an Idaho Limited
Liability Company, THE EARLE-HENRION
TRUST, Dated January 27, 1998, sole and
separate property of DANIEL C. EARLE, and
INDEPENDENT MORTGAGE LTD., Co.,
an Idaho Limited Liability Company,
Plaintiffs,
vs.
SUMMIT, INC., an Idaho Corporation,
RON HAZEL, an individual, SHARAH HAZEL,
spouse of Ron Hazel, DAREN BROTT, an
individual, SUSAN BROTT, spouse of DAREN
BROTT, and PATRICK GUNER and MONICA
GUNTER, husband and wife,
Defendants.

NOTICE OF APPEARANCE - 1

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

-&J-

CASE NO. CV-2008-01538

NOTICE OF APPEARANCE
Fee Category: 1-7
Fee: $58.00

I.
-::;
y. __

I

TO: THE ABOVE NAMED PLAINTIFFS AND TO YOUR ATTORNEY, CATHERINE L.
DULLEA:

NOTICE IS HEREBY GIVEN that KEl\;'NETH T. JACOBSEN, P.O. Box 11 16, Coeur
d'Alene, Idaho, 83816, hereby gives Notice of Appearance in the above captioned matter as attorney
for the Defendants, PATRICK GUNTER and MONICA GUNTER, husband and wife.
DA TED this

+-

day of October, 2008.

ennet . Jacobsen
Attorney for Defendants
Patrick Gunter and Monica Gunter,
Husband and wife.

I hereby certify that a true and correct copy of the foregoing was ~led by regular
mail, postage prepaid and/or sent via facsimile transmission, this
day of October, 2008
to:

I-

CATHERINE L. DULLEA
Attorney at Law
101 N. Fourth Avenue, Suite 204
Sandpoint, ID 83864
FAX: (208) 265-1556

NOTICE OF APPEARANCE - 2

CATHERINE L. DULLEA, CHTD.
Attorney at Law
101 N. Fourth Avenue, Suite 204
Sandpoint, ID 83864
Phone: (208) 265-2276
Fax: (208) 265-1556
State Bar #5309
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF BONNER
INSIGHT LLC, AN IDAHO LIMITED )
LIABILITY COMPANY, DONALD F. )
HUTTON, AN UNMARRIED MAN,
)
HLT REAL ESTATE LLC, AN IDAHO )
LIMITED LIABILITY COMPANY, THE)
EARLE-HENRION TRUST, DATED
)
)
JANUARY 27, 1998, SOLE AND
SEPARATE PROPERTY OF DANIEL )
C. EARLE, and INDEPENDENT
)
MORTGAGE LTD. CO., AN IDAHO )
LIMITED LIABILITY COMPANY,
)
)
Plaintiffs,
)
)
vs.
)
)
SUMMITT, INC., AN IDAHO
)
CORPORATION, RON HAZEL, AN
)
INDIVIDUAL, SARAH HAZEL,
)
SPOUSE OF RON HAZEL, DAREN
)
)
BROTT, AN INDIVIDUAL, SUSAN
BROTT, SPOUSE OF DAREN BROTT,)
and PATRICK GUNTER AND
)
MONICA GUNTER, HUSBAND AND )
VVIFE,
)
)
Defendants.
)

------------------------)

DEFAULT 1

Case No. CV-2008- 1538
DEFAULT OF DEFENDANTS
SUMMITT, HAZEL AND
BROTT

Defendants SUMMITT, INC., an Idaho corporation, RON HAZEL,
an individual, SARAH HAZEL, spouse of RON HAZEL, DAREN BROTT, an
individual, and SUSAN BROTT, spouse of Daren Brott, having been
duly and regularly served with process of law, and having failed to
appear within the time allowed by law, and the time for appearing and
pleading having expired and no extension having been granted, the
Default of said Defendants is hereby entered according to law.
DATED

thiS3~

of

oclo~

,2008.

TEVE VERBY, DISTRIC JUDGE
CERTIFICATE OF MAILING
I hereby certify that a true and correF.~y of the foregoing was
mailed, postage prepaid, this
day of U
, 2008, as follows:

:21

CATHERINE L. DULLEA
Attorney at Law
101 N. 4th Ave., Ste. 204
Sandpoint, 10 83864

RON HAZEL
SARAH HAZEL
P.O. Box 474
Clark Fork, 10 83811

SUMMITT, INC.
P.O. Box 474
Clark Fork, 10 83811

DAREN BROTT
SUSAN BROTT
1222 Lille Lane
Careywood, 10 83809

KENNETH T. JACOBSEN
Dolan & Jacobson
Attorneys at Law
P.O. Box 1116
Coeur d'Alene, 10 83816

II. t2lA~iL/4J2

By: Deputy C erk

DEFAULT 2

nf)f!
uU(!

A'niT

r-
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A

"

Kenneth T. Jacobsen
DOLAN & JACOBSEN
Attorneys at Law
P. O. Box 1116
Coeur d'Alene, Idaho 83816
Telephone: (208) 664-8258
Fax: (208) 667-9631
ISB #1661

IN THE DISTRlCT COURT OF THE FIRST JUDICIAL DISTRlCT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

INSIGHT LLC, an Idaho Limited Liability
Company, Donald F. Hutton, an unmarried man,
HLT REAL ESTATE LLC, an Idaho Limited
Liability Company, THE EARLE-HENRlON
TRUST, Dated January 27, 1998, sole and
separate property of DANIEL C. EARLE, and
INDEPENDENT MORTGAGE LTD., Co.,
an Idaho Limited Liability Company,
Plaintiffs,
vs.
SUMMIT, INC., an Idaho Corporation,
RON HAZEL, an individual, SHARAH HAZEL,
spouse of Ron Hazel, DAREN BROTT, an
individual, SUSAN BROTT, spouse of DAREN
BROTT, and PATRlCK GUNTER and MONICA
GUNTER, husband and wife,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)

NOTICE OF SUBSTITUTION OF ATTORNEYS - 1

-f£;C:; -

CASE NO. CV-2008-01538

NOTICE OF SUBSTITUTION
OF ATTORNEYS

If:

20

NOTICE IS HEREBY GIVEN that Kenneth T. Jacobsen, Attorney for Defendants PATRICK
GUNTER and MONICA GUNTERS in the captioned above-entitled matter, does hereby withdraw
as attorney for said Defendants and DOUGLAS S. MARFICE, RAMSDEN & LYONS, P.O. Box
1336, Coeur d'Alene, Idaho 83816-1336 substitutes as attorney of record for the Defendants,
PATRICK GUNTER and MONICA GUNTER, husband and wife.
The Clerk of this Court is hereby requested to make such entries as may be required to record
such substitution, ar..d all parties are requested to serve future notices and pleadings on Douglas
Marfice at the address above.
DA TED this

J... hay of October, 2008.

I hereby certify that a true and correct copy of the foregoing was mailed by regular
mail, postage prepaid and/or sent via facsimile transmission, this ~~ay of ~tobe{, 2008
to:
~tc...
CATHERINE L. DULLEA
Attorney at Law
101 N. Fourth Avenue, Suite 204
Sandpoint, ID 83864
FAX: (208) 265-1556

)

NOTICE OF SUBSTITUTION OF ATTORNEYS - 2

-10-

DOUGLAS S. MARFICE, ISB #4072
RAMSDEN & LYONS, LLP
700 Northwest Blvd.
P.O. Box 1336
Coeur d' Alene ID 83816-1336
Telephone:
(208) 664-5818
Facsimile:
(208) 664-5884

Zl£B NOV 2b ,6. 10: 38
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Attorneys for Defendants Patrick and Monica Gunter

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

INSIGHT LLC, an Idaho limited liability
company; DONALD F. HUTTON, an
unmarried man; HLT REAL ESTATE LLC,
an Idaho limited liability company; THE
EARLE-HENRION TRUST, Dated January
27, 1998, sole and separate property of
DANIEL C. EARLE; and INDEPENDENT
MORTGAGE LTD. CO., an Idaho limited
liability company,
Plaintiffs,
vs.
SUMMIT, INC., an Idaho corporation; RON
HAZEL, an individual; SARAH HAZEL,
spouse of Ron Hazel; DAREN BROTT, an
individual; SUSAN BROTT, spouse of
Daren Brott; and PATRICK GUNTER and
MONICA GUNTER, husband and wife,

Defendants.

ANSWER AND DEMAND FOR JURY TRIAL - 1

Case No. CV 08-1538
ANSWER AND DEMAND FOR

JURy TRIAL
Fee Category: I (7)
Fee: $58.00

COME NOW the above-entitled Defendants, Patrick and Monica Gunter, husband and
wife, by and through their attorney of record, Douglas S. Marfice of the finn Ramsden &
Lyons, LLP, and answer the Plaintiffs' Complaint as follows:
FIRST DEFENSE

The Complaint fails to state a claim against these answering Defendants upon which
relief can be granted.
SECOND DEFENSE

1.
These Defendants deny each and every allegation in the Complaint not herein expressly
and specifically admitted.

II.
1.

As to the enumerated paragraphs of the Complaint, these Defendants more

specifically respond as follows:
2.

Defendants admit paragraph lofthe Complaint.

3.

Defendants lack sufficient knowledge to admit or deny paragraph 2 of the

Complaint and therefore, deny the same.
4.

Paragraphs 3 through 6 do not pertain to these ans'.vering Defendants, and

therefore, deny the same.
5.

Defendants deny the allegations in Paragraph 7, except to admit that

Defendants are residents of Bonner County and are the holders of a deed of trust.
6.

Paragraphs 8 through 31 do not pertain to these answering Defendants, and

therefore, deny the same.

-1J.ANSWER AND DEMAND FOR JlJRY TRIAL - 2

THIRD DEFENSE

Defendants as holders of a Deed of Trust are entitled to a priority determination by the
Court in this matter pursuant to Idaho Code § 45-1302.
FOURTH DEFENSE

Plaintiffs may have waived or by its conduct, is estopped from asserting the causes of
action contained in the Complaint as against these answering Defendants.
FIFTH DEFENSE

Plaintiffs' sole and exclusive remedy lies against other third persons, including but not
limited to, co-defendants in this action.
WHEREFORE these answering Defendants pray that Plaintiffs take nothing by this
action, that the same herein be dismissed with prejudice and that Defendants recover their
costs of suit and attorneys fees and such other and further relief as the Court deems just.
DEFENDANTS DEMAND A TRIAL BY A JURY OF 12 PERSONS.

DATED this

cl~--K-ctay of November 2008.
RAMSDEN & LYONS, LLP

By~~~~=-~~-=~~~____

Douglas . Marfice, Of the Fi
Attorneys for Defendants Gunter

-73ANSWERAND DEMAND FOR JURy TRIAL - 3

CERTIFICATE OF SERVICE
I hereby certify that on this ;7s-~ay of November 2008, I served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Catherine L. Dullea, Chtd.
Attorney at Law
101 N. Fourth Ave., Ste. 204
Sandpoint, ID 83864

/U.S.MAIL
- - HAND DELIVERED
- - OVERNIGHT MAIL
_ _ FACSIMILE (208) 265-2276
--"--

~~

Douglas1S. Marfice

-7L!ANSWER AND DEMAND FOR JURy TRIAL - 4

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
INSIGHT LLC, AN IDAHO LIMITED )
LIABILITY COMPANY, DONALD F. )
HUTTON, AN UNMARRIED MAN,
)
HLT REAL ESTATE LLC, AN IDAHO )
LIMITED LIABILITY COMPANY,
)
THE EARLE-HENRION TRUST,
)
DATED JANUARY 27,1998, SOLE AND)
SEPARATE PROPERTY OF DANIEL )
)
C. EARLE, and INDEPENDENT
MORTGAGE LTD. CO., AN IDAHO
)
LIMITED LIABILITY COMPANY,
)
)

)
)

Plaintiffs,

CASE NO: CV-2008-0001S38

)

vs.

)

SCHEDULING ORDER

)

SUMMIT, INC., AN IDAHO
)
)
CORPORATION, RON HAZEL, AN
INDIVIDUAL, SARAH HAZEL,
)
SPOUSE OF RON HAZEL, DAREN
)
BROTT, AN INDIVIDUAL, SUSAN
)
BROTT, SPOUSE OF DAREN BROTT, )
and PATRICK GUNTER AND MONICA)
GUNTER, HUSBAND AND WIFE,
)
)
)

Defendants.

)
)

SCHEDULING ORDER - 1

-

7.:5 -

IT IS HEREBY ORDERED that each party shall complete and file with the Clerk of
Court the attached Scheduling Form. A copy of the Scheduling Form filed with the court shall
be served on all parties and one copy shall be submitted to Judge Yerby at his chambers in
Sandpoint, 215 S. First Avenue, Sandpoint, ID 83864. In the alternative, a written stipulation
containing the requested information may be submitted.
The Scheduling Form or stipulation must be completed and filed within fourteen (14)
days from the date of this Order. If not returned, this matter will be set for trial at the Court's
discretion.
DATED this

5~ay of December, 2008.

District Judge

-7& SCHEDULING ORDER - 2

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was mailed, U.S. postage
prepaid, this
day of December, 2008, to the following:

l

Catherine L. Dullea, CHTD
Attorney at Law
101 N. Fourth Avenue, Suite 204
Sandpoint, ID 83864
Douglas S. Marifice
Ramsden and Lyons
P.O. Box 1336
Coeur d' Alene, ID 83816-1336

Deputy Clerk

-77SCHEDULING ORDER - 3

STATE OF IDAHO
COUNTY OF 8OfIH~?-1'
FIRST JUDIC!,i\L O,~)!,

Z008 DEC 23, P I: 58
11ARir: Sl;v, '

CLERK DISTRIC 0:_" ,

OEP

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

INSIGHT LLC, AN IDAHO LIMITED )
LIABILITY COMPANY, DONALD F. )
HUTTON, AN UNMARRIED MAN,
)
HLT REAL ESTATE LLC, AN IDAHO )
LIMITED LIABILITY COMPANY,
)
THE EARLE-HENRION TRUST,
)
DATED JANUARY 27,1998, SOLE AND)
SEPARATE PROPERTY OF DANIEL )
C. EARLE, and INDEPENDENT
)
MORTGAGE LTD. CO., AN IDAHO
)
LIMITED LIABILITY COMPANY,
)
)
)

Plaintiffs,

CASE NO: CV-2008-0001538

)
)

vs.

)
)

SUMMIT, INC., AN IDAHO
)
CORPORATION, RON HAZEL, AN
)
INDIVIDUAL, SARAH HAZEL,
)
SPOUSE OF RON HAZEL, DAREN
)
BROTT, AN INDIVIDUAL, SUSAN
)
BROTT, SPOUSE OF DAREN BROTT, )
and PATRICK GUNTER AND MONICA)
GUNTER, HUSBAND AND WIFE,
)
)
)

Defendants.

)
)

DISQUALIFICATION -1.

DISQUALIFICATION

,

· The undersigned District Judge disqualifies himself pursuant to Idaho Rule of Civil
Procedure 40(d)(4), and:
IT IS HEREBY ORDERED that the above-entitled matter be referred to the Honorable John
P. Luster, Administrative Judge, for further assignment.

DATED this

Z3d day of December, 2008.

-~rWDistrict Judge

DISQUALIFICATION - 2.

CERTIFICATE OF SERVICE
I hereby certify th:;-le and correct copy of the foregoing was mailed, postage prepaid or
by interofficemail.this
day of December, 2008, to the following:
Catherine L. Dullea, CHTD
Attorney at Law
101 N. Fourth Avenue, Suite 204
Sandpoint,ID 83864
Douglas S. Marfice
Ramsden and Lyons
P.O. Box 1336
Coeur d' Alene, ID 83816-1336
The Honorable John P. Luster
Administrative District Judge
P.O. Box 9000
Coeur d' Alene, ID 83816-9000

DISQUALIFICATION - 3.

Via Facsimile No. (208) 446-1119

- go-

Jan-02-L3

I"rom-Juuut:

01: 14pm

LU~ II'

s It. .ll UF IUA
COUNTY OF BONNER ~
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICTtOF TII£,L'-l OISTRIC I
STATE OF IDAHO, IN AND FOR THE COUNTY OF

BONN~'.t~A. • N,~2h::~2b

INSIGHT LLC, ET A L , )

I

~

Plaintiff,

Vs.

)
}

SUl\;IMIT, INC., ET AL,

}

~.~: . . ';C', r~ T CCURT

----,-

'-~:-':-:~l : :-:::-----

CASE NO. CV 2008-1538

)

ORDER OF REASSIGNMENT

)

Defenda.nts.

}

The Honorable Steve Yerby having been disqualified pursuant to I.R.c.P.
40(d}(4),

IT IS HEREBY ORDERED that the above matter is reassigned

to

the Honorable

John T. Mitchell, District Judge, for the disposirion of any pending and further
proceedings,

DATED

().

thi~~~ of ....:.(...:;..""'-'--'--~, 2po,~
\JO\~
John Patrick Luster
Admimstrative District Judge
CERTIFIC~E

OF MAILIN'G

I hereby certify [hat 011 the..5..t::.day of~, 200g,Qa true and correCT copy ofrhc! foregoing
was :sent via fac:>imile, U.S. Mail. or interoificemail [0 (he fvllo~\iing:

CG~e-v Ifle

Du /fla

v4·Hurn Cq at- Law
lG IN, J i='cum Ihrc SUitt Lv4
SOhdpoo,t) ]:,0 83 r lIY
CLERK OF THE DISTRlCT COURT
By

~~ qp-cL 4---

- g(ORDER OF REASSIGNMENT: 1

cv

DOUGLAS S. MARFICE, ISB #4072
APRIL M. LINSCOTT, ISB #7036
RAMSDEN & LYONS, LLP
700 Northwest Blvd.
P.O. Box 1336
Coeur d' Alene ID 83816-1336
Telephone:
(208) 664-5818
Facsimile:
(208) 664-5884
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Attorneys for Defendants Patrick and Monica Gunter

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

INSIGHT LLC, an Idaho limited liability
company; DONALD F. HUTTON, an
unmarried man; HLT REAL ESTATE LLC,
an Idaho limited liability company; THE
EARLE-HENRION TRUST, Dated January
27, 1998, sole and separate property of
DANIEL C. EARLE; and INDEPENDENT
MORTGAGE LTD. CO., an Idaho limited
liability company,

Case No. CV 08-1538

DEFENDANTS PATRICK AND
MONICA GUNTER'S RULE 56(f)
MOTION

Plaintiffs,
vs.
SUMMIT, INC., an Idaho corporation; RON
HAZEL, an individual; SARAH HAZEL,
spouse of Ron Hazel; DAREN BROTT, an
individual; SUSAN BROTT, spouse of
Daren Brott; and PATRICK GUNTER and
MONICA GUNTER, husband and wife,

Defendants.

-8;)DEFENDANTS PATRICK AND MONICA GUNTER'S RULE 56(t) MOTION - 1

COME NOW Defendants PATRlCK GUNTER and MONICA GUNTER, by and
through their counsel of record, move the Court for its order continuing the hearing on the
Plaintiffs' Motion for Summary Judgment, pursuant to LR.C.P. 56(f), until such time as the
depositions of the Plaintiff Independent Mortgage Ltd. Co. 's representative and Defendant
Summit, Inc. 's representative can be taken. The Gunters should be entitled to test the assertions
of the Plaintiffs. If the Court, in considering the Plaintiffs' Motion for Summary Judgment, was
inclined to accept Plaintiffs' argument, the Gunters should have the opportunity to evaluate the
foundation and personal knowledge of the affiants to testify.
F.R.C.P. 56(f) provides:
(f) When Affidavits Are Unavailable. Should it appear from the
affidavits of a party opposing the motion that the party cannot for
reasons stated present by affidavit facts essential to justify the
party's opposition, the court may refuse the application for
judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may
make such other order as is just.
The Gunters are unable to present facts related to their opposition of Plaintiffs' Motion.
It is anticipated that the depositions will be completed within 60 days. This motion is based on

the record on file, supporting Memorandum and supporting Affidavits of April M. Linscott and
Monica Gunter.
DATED this

i

day of March, 2009.
RAMSDEN & LYONS, LLP

-?3--DEFENDANTS PATRICK AND MONICA GUNTER'S RULE 56(1) MOTION - 2

CERTIFICATE OF SERVICE
I hereby certify that on this ~ day of March 2009, I served a true and correct copy of
the foregoing by the method indicateo below, and addressed to the following:
Catherine L. Dullea, Chtd.
Attorney at Law
101 N. Fourth Ave., Ste. 204
Sandpoint, ID 83864

-1-

*.

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
FACSIMILE (208) 265-1556

DEFENDANTS PATRICK AND MONICA GUNTER'S RULE 56(1) MOTION - 3

DOUGLAS S. MARFICE, ISB #4072
APRIL M. LINSCOTT, ISB #7036
RAMSDEN & LYONS, LLP
700 Northwest Blvd.
P.O. Box 1336
Coeur d' Alene ID 83816-1336
Telephone:
(208) 664-5818
Facsimile:
(208) 664-5884
Attorneys for Defendants Patrick and Monica Gunter
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MOTION AND IN RESPONSE TO
PLAINTIFFS' MOTION FOR
SUMMRY JUDGMENT

Plaintiffs,
vs.
SUMMIT, INC., an Idaho corporation; RON
HAZEL, an individual; SARAH HAZEL,
spouse of Ron Hazel; DAREN BROTT, an
individual; SUSAN BROTT, spouse of
Daren Brott; and PATRICK GUNTER and
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COME NOW Defendants PATRICK GUNTER and MONICA GUNTER, by and
through their counselor record and submits this Memorandum in Support of their LR.C.P. 56(f)
Motion and in response to Plaintiffs' Motion for Summary Judgment.

PROCEDURAL BACKGROUND
1.

On August 27, 2008, the Complaint was filed. The Complaint was verified by

the Plaintiffs' attorney. This is an action for foreclosure of a mortgage and deed of trust. The
parties dispute the priority as between the mortgage and deed of trust.
2.

On November 4, 2008, Ramsden & Lyons, LLP was substituted as Defendants

Gunters' counsel.
3.

On November 25, 2008, Defendants Gunters served their Answer and Demand

for a Jury Trial.
4.

On December 23, 2004, Judge Yerby disqualified himself from the matter.

5.

On January 2, 2009 the case was reassigned to Judge Mitchell. The case has yet

to be set for trial.
6.

On February 17,2009 the plaintiffs served their Motion for Summary Judgment.

7.

The case is still in its infancy and discovery has yet to be completed.

STATEMENT OF DISPUTED FACTS
1.

On April 21, 2006 the Gunters entered into a Purchase and Sale Agreement

("Agreement") with Co-Defendant Summit, Inc. Pursuant to the Agreement the Gunters agreed
to sell approximately 18 acres to Summit, Inc. for the purchase price of $799,000.00. See,
Gunter AJf ~ 2. The Agreement did not provide for financing. See, Gunter Aff. Ex. "1". The

Gunters understood that Summit, Inc. would be paying cash at closing for the property without
financing. See, Gunter Aff. ~ 3.
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2.

Sometime after April 21, 2006 Summit, Inc informed the Gunters that it would

not be able to pay the entire $799,000.00 cash price.

Summit inquired as to whether the

Gunters would carry $200,000.00 of the purchase price back through promissory note secured
by a deed of trust. The Gunters agreed. See, Gunter Aff.
3.

~

4.

The Gunters were never informed by Summit, Inc. or anyone else that Summit,

Inc. was borrowing money to pay the remainder of the purchase price due. See, Gunter Aff.

~~

6 &8. The Gunters would not have financed part of the purchase price for Summit, Inc. if they
knew that the deed of trust securing the loan would not be in first position. The Gunters had no
idea that Summit was financing any portion of the purchase price other than the $200,000.00
that the Gunters were lending.
4.

On June 5, 2006 Sandpoint Title Insurance, Inc. issued a preliminary title

commitment on the property. The land referred in the title commitment was the 18 acres
subject to the purchase and sale agreement between Gunters and Summit, Inc. Gunter. Aff. ~ 5.
5.

The Gunters and Summit, Inc. closed on the transaction at Easy Way Escrow.

Easy Way Escrow forwarded the closing documents including the deed of trust to Sandpoint
Title Insurance, Inc. and asked Sandpoint Title Insurance, Inc. to record the deed of trust.
Sandpoint Title Insurance, Inc. recorded the Gunters' deed of trust, but not before it recorded a
mortgage securing Independent Mortgage Ltd. Co.' s loan to Summit, Inc. The Gunters were
unaware that Sandpoint Title Insurance, Inc. recorded any security instrument against the
property other than their deed of trust. Gunter Aff.
6.

~~

6-8.

Independent Mortgage Ltd. Co.' s loan to Summit, Inc. was secured by more

property than the 18 acres. Gunter Aff. Ex. "7".

-F7MEMORANDUM IN SUPPORT OF DEFENDANTS PATRICK AND MONICA GUNTER'S RULE 56(F) MOTION
AND IN RESPONSE TO PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT - 3

ARGUMENT

The plaintiffs state, with no foundation, in their Motion for Summary Judgment the
following facts that the Gunters additionally dispute: Summit requested that Independent
Mortgage Ltd. Co. fund its purchase of the real property at issue in this foreclosure, Independent
Mortgage Ltd. Co. would not have funded its loan if it was not in first position, Independent
Mortgage Ltd. Co. had no reason to know or suspect that there was a dispute as to which
security instrument would have priority, and the Gunters were aware that Independent
Mortgage Ltd. Co. was fmancing Summit's purchase of the property.
The Gunters should be entitled to test the plaintiffs' assertions by taking the deposition
of the parties that the plaintiffs are making assertions about. If the court, in considering the
plaintiffs' motion for summary judgment, was inclined to accept the assertions of the plaintiffs,
the Gunters should have the opportunity to evaluate the foundation and personal knowledge of
the parties as they relate to plaintiffs' assertions.
Pursuant to LR.C.P. 56(f), the court may order a continuance to permit the Gunters to
take depositions or perform other discovery in order to justify the Gunter's opposition to
summary judgment. The Gunters ask the court for the continuance so that they are allowed the
opportunity to depose Independent Mortgage Ltd. Co., Summit, Inc. and others to test the
unsupported assertions made in the plaintiffs' motion for summary judgment. The Gunter's are
unable to support their position without the ability to establish facts through the parties'
depositions. The Gunter's believe that since Independent Mortgage's loan was secured by
property in addition to the 18 acres it is likely that the loan was not purchase money but a
development or other business loan. The Gunters believe that Independent Mortgage knew
known about the Gunter's deed of trust. In fact, it is implied in Plaintiffs' Motion for Summary
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Judgment that Independent Mortgage knew of the Gunters' Deed of Trust.
Independent Mortgage could not have been a good faith purchaser.

Therefore,

Idaho Code § 55-815

provides that "an unrecorded instrument is valid as between the parties thereto and those who
have notice thereof." The Gunter's deed of trust is valid as to Independent Mortgage even
though the deed of trust was not recorded first because of Independent Mortgage's knowledge
of instrument before it was recorded. The Gunter's must be allowed the opportunity to prove
this defense through discovery and the court must not consider the plaintiffs unsupported
allegations.
If the court is not inclined to grant the Gunters a continuance pursuant to I.R.C.P. 56(t),
then the Gunters by their own affidavit have met their burden of establishing a disputed material
fact. The Gunters loaned purchase money to Summit, Inc. The purchase money was secured
by a deed of trust on the 18 acres that Gunters sold to Summit, Inc. The Gunters were unaware
that Summit, Inc. was also receiving a loan from Independent Mortgage Ltd. Co. secured by the
18 acres (as well as other property). Therefore, the Gunters were good-faith encumbrancers of
the property without knowing or having notice of any adverse claims to the property. The
Gunters closed on the property on June 9, 2006. See, Gunter AjJ. Ex. "6".
The Gunters' claim cannot be defeated by a third-party that recorded its subsequent
encumbrance first if that third-party had knowledge of the prior, as yet, unrecorded interest of
the Gunters.

See, Langroise v. Becker, 96 Idaho 218, 526 P.2d 178 (1974) (One who

encumbers with notice of inconsistent claims does not take in good faith and thus may not, by
first recording their encumbrance, claim preference over the prior encumbrancer.)

The

plaintiffs have stated without adequate foundation or actual knowledge that Independent
Mortgage had no reason to know or suspect that there was a dispute as to which security
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instrument would have priority. This bare allegation does not meet the plaintiffs' burden of
establishing an undisputed material fact and must not be considered by the court. See, Camp v.

Jiminez, 107 Idaho 878, 693 P.2d 1080 (Ct. App. 1984) (In passing on motions for summary
judgment unsworn statements are entitled to no probative weight and affidavits of counsel
based upon hearsay rather than personal knowledge are insufficient.) The plaintiffs' may
argue that allegations contained in the complaint are sworn statements because the complaint is
verified. However, the complaint was verified by plaintiffs' counsel. There is no foundation
laid that plaintiffs counsel has any personal knowledge of the allegations in the complaint.
Therefore, the allegations, even though they are verified by counsel, are hearsay. Additionally,
many of the allegations contained in Plaintiffs' Motion for Summary Judgment are not even in
the Verified Complaint. For example, the allegation of Independent Mortgage's subjective
belief as to the priority of the security instruments is not in the Complaint.
The Gunters' Rule 56 (f) Motion must be granted or the Plaintiffs' Motion for Summary
Judgment must be denied.

DATED this

L

day of March, 2009.

RAMSDEN & LYONS, LLP

BY:~~-r~~~

__~_________

inscott, of the Firm
Attorneys for Defendants Gunter
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CERTIFICATE OF SERVICE

i·

I hereby certify that on this
day of March 2009, I served a true and correct copy of
the foregoing by the method indicated below, and addressed to the following:

X

Catherine L. Dullea, Chtd.
Attorney at Law
101 N. Fourth Ave., Ste. 204
Sandpoint, ID 83864

-if-

+-

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
FACSIMILE (208) 265-1556
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DOUGLAS S. MARFICE, ISB #4072
APRIL M. LINSCOTT, ISB #7036
RAMSDEN & LYONS, LLP
700 Northwest Blvd.
P.O. Box 1336
Coeur d' Alene ID 83816-1336
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Attorneys for Defendants Patrick and Monica Gunter

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

INSIGHT LLC, an Idaho limited liability
company; DONALD F. HUTTON, an
unmarried man; HLT REAL ESTATE LLC,
an Idaho limited liability company; THE
EARLE-HENRION TRUST, Dated January
27, 1998, sole and separate property of
DANIEL C. EARLE; and INDEPENDENT
MORTGAGE LTD. CO., an Idaho limited
liability company,
Plaintiffs,
vs.
SUMMIT, INC., an Idaho corporation; RON
HAZEL, an individual; SARAH HAZEL,
spouse of Ron Hazel; DAREN BROTT, an
individual; SUSAN BROTT, spouse of
Daren Brott; and PATRICK GUNTER and
MONICA GUNTER, husband and wife,

Defendants.
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Case No. CV 08-1538

AFFIDAVIT OF MONICA GUNTER

,

STATE OF IDAHO
County of Kootenai

)
) ss.
)

Monica Gunter, having been first duly sworn upon oath, deposes and states:
1.

I am one of the Defendants in the above-captioned matter and I am competent to

testify to these matters. I make these statements based on personal knowledge.
2.

On April 21, 2006, my husband Patrick and I entered into a Real Estate Purchase

and Sale Agreement ("Agreement") for the sale of approximately 18 acres. The 18 acres that is
the subject of the Agreement is a portion of the real property that is the subject of this dispute.
Pursuant to the terms of the Agreement, my husband and I agreed to sell the property to
Summit, Inc. with the sales price set at $799,000.00 and with $1,000.00 as earnest money. The
Agreement is attached hereto as Exhibit No.1.
3.

The Agreement did not provide for a financing contingency for the buyer

Summit, Inc. It was our understanding that Summit, Inc. would be paying cash at closing for
the property without financing.
4.

Sometime after April 21 , 2006 Summit, Inc. informed us that it would not be able

pay the entire $799,000.00 (less the $1,000.00 earnest money deposit) cash at closing and
inquired as to whether my husband and I would carry a Note secured by a Deed of Trust for
$200,000.00 of the purchase price. We orally agreed to carry a $200,000.00 note subject to a
deed of trust on the property as terms for the purchase and sale of the property. It was our
understanding that Summit, Inc. would be paying cash without financing the remainder of the
balance due on the property.
5.

On June 5, 2006 Sandpoint Title Insurance, Inc. issued a Preliminary Title

Commitment on the property. The land referred to in the title commitment was the 18 acres we
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were selling pursuant to the Agreement with Summit, Inc. The Preliminary Title Commitment
is attached hereto as Exhibit No.2.
6.

On June 9, 2005 my husband and I executed a Warranty Deed and Seller's

Closing Statement at Easyway Escrow in Sandpoint, Idaho. The Deed and Closing Statement
are attached here to as Exhibit Nos. 3 & 4 respectively.

At that time it was still our

understanding that Summit, Inc. was to pay the amount due to us on the closing statement in
cash without financing. Neither Summit, Inc. nor any other person informed us at any time that
Summit, Inc. was securing another note with the 18 acres that we were selling.
7.

On June 19, 2006 Summit, Inc. executed the Note and Deed of Trust. The Note

and Deed of Trust are attached hereto as Exhibit Nos. 5 & 6 respectively.
8.

On June 20, 2006, Easyway Escrow forwarded our Note, Deed of Trust and

closing documents to Sandpoint Title Insurance, Inc. Easyway Escrow asked Sandpoint Title
Insurance, Inc. to record our Deed of Trust. While we were aware that our deed of trust was
being recorded, we had no idea that there was a mortgage between Summit, Inc. and
Independent Mortgage Ltd. Co. that also covered the 18 acres that we sold to Summit, Inc.
Independent Mortgage Ltd. Co. 's security instrument secured more property than the 18 acres
we sold. We had no idea that the security instrument between Summit, Inc. and Independent
Mortgage Ltd. Co. was going to be recorded prior to our deed of trust. Had we know that a
mortgage was going to be recorded against the property ahead of our deed of trust we never
would have agreed to carry the $200,000.00 note on the property. A copy of Independent
Mortgage Ltd. Co's mortgage is attached hereto as Exhibit No.7.
9.

My husband and I did not become aware of Independent Mortgage Ltd. Co. 's

mortgage on the property until we received a Christmas card from Ron Hazel, signator for
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- qL(--

Summit, Inc. on Gunters' note and deed of trust, with a letter referencing the mortgage around
Christmas of 2007. A copy of that Christmas card with letter is attached hereto as Exhibit No.

8.

Monica Gunter

SUBSCRIBED AND SWORN to before me this

~ay

of March, 2009.

------

CERTIFICATE OF SERVICE

~

J hereby certify that on this
day of March 2009, J served a true and correct copy of
the foregoing by the method indicated below, and addressed to the following:
Catherine L. Dullea, Chtd.
Attorney at Law
101 N. Fourth Ave., Ste. 204
Sandpoint, ID 83864
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HAND DELIVERED
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REAL ESTATE PUft\..tlASE AND SALE AGREEMENT

...... 1/00

fell estate hereinafter referred to as "premises" located In

A.

~.:j"::::~~~ d.posils and a receipl i. hereby acknowledged of
Doll.,. ($
evidenced by: DCa.h, ~8on8t CheCk, DCashiers Check, ONete Due. or _.,-_ _ _"-'=________________

,((?t:>O

C?/1L

paid or delivered.e ••rnest money in part payment of the purchase price for the premises.
(b) earn••t Money to be depoaUed tn trust aecOJmt IIPOf Icclplanee by aU parties.
(c) All Earn••t Money

'hall_b~ held by

N If:

and

.:>:1 liAJ

B. Salance of purchase price to be paid as follows:

tor Ihe benefit of the parties hereto.
(Broker) shall hold Ihe complelely executed broker's copy of this aoreement.

---::-::::--r----=t=-::-:±:--::--r--:-r-::-;--------------------

ctIItOlL K

C~

S.II~;~-;~e;~r~;~ o'clock

_~'?r:...·_-_'79<-J~--"O'''-'~L.--------

2.8uye,', oUer is made subject to the acceptlnce of
midnight of
If SeHer does not accept this agreement within Ihe time specified, the entire earnest Money shall be refunded to Buyer on demand.

3. Tille of Selfer'•• to be conveyed by warranty deed. unless otherwtse provided. and is to be marketable and insurable except for rights r.selved in federal
patents, stat. or railroad deeds. building Of uae restricliona. buildjng and JORing regulations and ordinance. 0' any government.' unit. and rights of way and
ea.ements eatablished or of record. Liena. encumbrances Of de'ects to be diSCharged by SeUer may be paid out purchase money at date of closlng. Any
tiens. encumbrances or defecls which are to be diach ged or .surned by Buyer or to which tiUe is taken subject to (not otherwise set forth above) are'

0'

4. The Seller ahall. within a reasonable time after ctosing. furnish to Ihe Buyer a title insurance policy in the amount of the purchase price of the premises from
• titl. inaurance company showing marketable and insurable title subject to the liens, encumbrances and defects el.ewhere aet oul in this agreement 10
be discharged or assumed by the Buyer. Prior to closing the transachon, the SeUer shall furniah 10 the Buy., a preliminary report or commitmenl made by
a tiUe insurance cpmpany showing the condition ot the tille to said premiaes. The patties agree that _.,.,--:--:-,-_-:--:_ _ _,--,-,-,_ _ _- ,
Tit" Company shall provide said title policy and preliminary report or commitment. It is agreed thar if the fitle to seid premises ia not marketable. or cannot
be made so within thirty (30) deys after Rolice conlainmg I written statement 0' defects is delivered or mailed to the S.ller, or if the SeUer. having approved
said sale faUs to consummate the same as herein agreed. such failure shall constitute a default and the Earnest Money shan be returned to the Buyer and
SeUer shall pay fOr the coat of title insurance. escrow and legal fees, if any. BUY~r.s
ace ptanee of the Earnest MO.ney does not constftute a waiver of other
remedies avaitable.
("\
• I

5." is hereby agreed that the

"closing agent"fOf

i agreement shaH be

Where not otherwise provided by law, the parties shat! .ach pay one-hllf 01
,_ On or before the ctosing date, Buyer and Seller shall depo

<

~

c:a,)i.

-r-J/
/?rlt

f' the

en!"s fees. The ctosmg date shall be

.
~: re~.ible for the cloling.

~ (z.::~

nds and instruments necess.ry to complete Ihe .ale.

7. Selle' shall deliver po••easion to Buyer on or belor. ;;;;;;,~~~if.~~~~~~!.:iOa:;;;;;;;;' and taxe. and water ••••••ment. (usfnO the I••t
availabfe as.easment a •• bas;s), rents, in.uranc
r.miu I.
,,",ns.loans Of obligations .ssumed or taken subject to. and utilitie.
shan be prorated 8a of
.
.ltc.pt aa follow&.:

9. The following itema of property now on Ih, premises are specificatty excluded from the sale: --!:L:::='--"="""~""'-L!::::!.._1i='=S.d~~=~~

i2c~-' -e..a..""-,, fi>~

The 'oflowfttg Items 0 persona. property are SpeclhCll1y 'ncluded in the sate' _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

10. IMPORTANT: THE REVERSE OF THIS AGREEMENT CONTAINS IMPORTANT PROVISIONS WHICH ALSO CONSTITUTE PART OF THE AGREEMENT. Each
of the parties acknowledges reading this agreement in fun.

listing Agency:

SJUntn

JUYM

Selling Agency

# ~ ·4 JI;;J. :-._-.- - - - - - -

A true COpy of the foregoing a
ement, stgned by Ihe Seller and conlalRmo the full and complete legal deSCription of the premises. IS hereby received on this
day of
, 20 _ __

iUWJi

~-----------------------------

STATE OF IDAHO

CounlY of _ _ _ _ _ _ _ _ _ _ _ _ _ J: ss
On this _ _ _ _ _ _ day of _ _ _ _ _ _ _ _ _ _ _ .20 _

, before me. the undersigned.

a Notary Public in and tor said State. personatty

:=rt~dme:::-;l;:o-;be:::-;t;:he:-:::pe:::r=a::on::;(::.);:w:::h'::o::-:C.i::on:::e::d;-;';:he:-;for-eg~O::ing::-:jn-.:7'r-ume=-=nl:-.-.-:S::-e""U:-er-.-n-d:-a-c7k::no-w-:l-ed7g-ed-:7'-o-m-.-:':-h.-:I--:he---a-x-ec-u-:'-ed7::,h-e-.-.-m-.-.- - - -

IN wtTNESS WHEREOF, I have hereunto set my hand and alffxed my seal the day and year first above written,

lWYER"S ltECE.lPl'

I

EXHIBIT
I -1~-

I

Sandpoint Title Insurance, Inc.
120 South Second Avenue
Post Office Box 1767
Sandpoint, Idaho 83864
(208) 263-2222
1-800-299-0025
Fax (208) 265-4040

June 5, 2006

Patrick Gunter and Monica Gunter
190 S Sagle Road
Sagle, ID 83860

RE:

Title Order No.:
Seller:
Buyer:
Property Address:

47535-TO
Patrick Gunter and Monica Gunter
Summitt Inc.
190 S Sagle Road, Sagle, ID 83860

Enclosed please fmd one copy(ies) of the above-captioned title insurance commitment.
A list of names, numbers and e-mail addresses are provided for you below, should have any have questions. Your
title officer is Dan E. Waggoner and your escrow officer will be title only.
We appreciate the opportunity to serve you.
Thank you!!

Enclosure(s)

Escrow Officer Name I Contact Information

Title Officer Name I Contact Information

Nancy Albanese: (208) 265-6265
e-mail: nancya@sandpoint.com

Raquel Brown: (208) 265-6263
e-mail: raquelb@sandpoint.com

Brad Mercer: (208) 265-6260
e-mail: bradmercer@sandpoint.com

Ric Laws: (208) 265-6254
e-mail: riclaws@sandpoint.com

Kathy Pizzolato: (208) 265-6253
e-mail: kathyp@sandpoint.com

Bill Malone: (208) 265-6258
e-mail: billrnalone@sandpoint.com

Vema White: (208) 265-6257
e-mail: vemaw@sandpoint.com

Dan Waggoner: (208) 265-6255
e-mail: danwaggoner@sandpoint.com

Lisa Wright: (208) 265-6252
e-mail: lisawright@sandpoint.com

Claire Bistline: (208) 265-6251
e-mail: claire@sandpoint.com

Lou Pell: (208) 265-6264

MMITMENT FOR', .LE INSURANCE
Issued by

Transnation Title Insurance Company

r..,

LandAmerica
. . Transnation

Transnation Title Insurance Company is a member of the LandAmerica family of title insurance underwriters.

TRANS NATION TITLE INSURANCE COMPANY, an Arizona corporation, herein called the Company, for a valuable
consideration, hereby commits to issue its policy or policies of title insurance, as identified in Schedule A, in favor of the
proposed Insured named in Schedule A, as owner or mortgagee of the estate or interest covered hereby in the land described or
referred to in Schedule A, upon payment of the premiums and charges therefor; all subject to the provisions of Schedules A and
B and to the Conditions and Stipulations hereof.
This Commitment shall be effective only when the identity of the proposed Insured and the amount of the policy or policies
committed for have been inserted in Schedule A hereof by the Company, either at the time of the issuance of this Commitment
or by subsequent endorsement.
This Commitment is preliminary to the issuance of such policy or policies of title insurance and all liability and obligations
hereunder shall cease and terminate 120 days after the effective date hereof or when the policy or policies committed for shall
be issued, whichever first occurs, :evided that the failure to issue such policy or policies is not the fault of the company.
JON TITLE INSURANCE COMPANY has caused its Corporate Name and Seal to be
hereunto affixed;
i inst men including Commitment, Conditions and Stipulations attached, to become valid when
countersigned b a Autho zed fficer or Agent of the Company.
TRANSNATION TITLE INSURANCE COMPANY

Attest.
President

Conditions and Stipulations
1.

The term mortgage, when used herein, shall include deed of trust, trust deed, or other security instrument.

2.

If the proposed Insured has or acquires actual knowledge of any defect, lien, encumbrance, adverse claim or other matter
affecting the estate or interest or mortgage thereon covered by this Commitment other than those shown in Schedule B
hereof, and shall fail to disclose such knowledge to the Company in writing, the Company shall be relieved from liability for
any loss or damage resulting from any act of reliance hereon to the extent the Company is prejudiced by failure to so
disclose such knowledge. If the proposed Insured shall disclose such knowledge to the Company, or if the Company
otherwise acquires actual knowledge of any such defect, lien, encumprance, adverse claim or other matter, the Company
at its option may amend Schedule B of this Commitment accordingly, but such amendment shall not relieve the Company
from liability previously incurred pursuant to paragraph 3 of these Conditions and Stipulations.

3.

Liability of the Company under this Commitment shall be only to the named proposed Insured and such parties included
under the definition of Insured in the form of policy or policies committed for and only for actual loss incurred in reliance
hereon in undertaking in good faith (a) to comply with the requirements hereof, or (b) to eliminate exceptions shown in
Schedule B, or (c) to acquire or create the estate or interest or mortgage thereon covered by this Commitment. In no event
shall such liability exceed the amount stated in Schedule A for the policy or policies committed for and such liability is
subject to the insuring provisions, the Conditions and Stipulations, and the Exclusions from Coverage of the form of policy
or policies committed for in favor of the proposed Insured which are hereby incorporated by reference and are made a part
of this Commitment except as expressly modified herein.

4.

Any action or actions or rights of action that the proposed Insured may have or may bring against the Company arising out
of the status of the title to the estate or interest or the status of the mortgage thereon covered by this Commitment must be
based on and are subject to the provisions of this Commitment.

PA3
ALTA Commitment (Rev. 1966)
Cover Page

Form 1004-248

ORIGINAL

landAmerica
Transnation
Transnation Title Insurance Company

Sandpoint Title Insurance, Inc.
Agent for
Transnation
COMMITMENT FOR TITLE INSURANCE
REPORT # 1
Schedule A
1.

Effective Date: May 31,2006 at 8:00 a.m. Commitment No. 47535-TO

2.

Policy or policies to be issued:
(a) ALTA Owner's Policy 10/17/92
Proposed Insured:

799,000.00
Amount $
Premium: $2,327.75
Premium Reflects Re-issue Credit 0

Summitt Inc.,

(b) ALTA Loan Policy 10/17/92
Proposed Insured:

(c) STD Loan Policy 10117/92
Proposed Insured:

3.

Amount $
Premium: $
Premium Reflects Re-issue Credit 0
End: $
1 S.l.: $

Amount $
Premium: $

Title to the fee simple estate or interest in the land described or referred to in this Commitment is at the effective date
hereof vested in:
Patrick Gunter and Monica Gunter, Husband and Wife

4.

The land referred to in this Commitment is described as follows:

A tract of land in the North half of the Southeast quarter of Section 15, Township 56 North, Range 2 West of the Boise
Meridian, described as follows:
Beginning at the Southwest corner of the Northeast quarter of the Northeast quarter of the Southeast quarter, which point is
South 00° 35'59" East a distance of659.69 feet;
Thence North 89° 55'36" West a distance of 656.19 feet from the Northeast corner of said Northeast quarter of the Northeast
quarter of the Southeast quarter (East quarter corner);

landAmerica
Transnation
Transnation Title Insurance Company
Thence North 00° 24'58" West along the West line of said Northeast quarter of the Northeast quarter of the Southeast quarter
a distance of605.56 feet to a point on the Southerly right of way line of the existing Burlington Northern Railroad;
Thence South 52° 21'18" West along said right of way line a distance of 823.68 feet to a point on the East line of the
Northeast quarter of the Northwest quarter of the Southeast quarter;
Thence South 00° 13'56" East along said East line a distance of 101.64 feet to the Southeast corner of said Northeast quarter
of the -Northwest quarter of the Southeast quarter;
Thence North 89° 55'36" West along the South line of said Northeast quarter of the Northwest quarter of the Southeast
quarter a distance of 13l.96 feet to said Southerly right of way line of the B.N.R.R.;
Thence South 52° 21'18" West along said right of way line a distance of 40.83 feet;
Thence South 06° 02'51" East a distance of 188.98 feet;
Thence South 00° 38'44" West a distance of 208.42 feet;
Thence South 25° 36'31" West a distance of 149.98 feet;
Thence North 78° 57'55" East a distance of 1132.20 feet;
Thence North 00° 04'24" East a distance of 338.48 feet to a point on the South line of said Northeast quarter of the Northeast
quarter of the Southeast quarter;
Thence North 89° 55'36" West along said South line a distance of243.97 feet to the point of beginning, Bonner County,
Idaho;
TOGETHER WITH a tract of land in the Northeast quarter of the Northeast quarter of the Southeast quarter of Section 15,
Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho, more specifically described as follows:
Commencing at the Northeast corner of said Northeast quarter of the Northeast quarter of the Southeast quarter (East quarter
corner);
Thence North 89° 55'09" West along the North line of said Northeast quarter of the Northeast quarter of the Southeast quarter
a distance of 527.76 feet to the true point of beginning;
Thence continuing North 89° 55'09" West a distance of 55.80 feet to a point on the Southeasterly right of way line of the
existing Burlington Northern Railroad;
Thence South 52° 21'18" West along said right of way line a distance of 88.56 feet;
Thence leaving said right of way line, South 00° 24'58" East along the West line of said Northeast quarter of the Northeast
quarter of the Southeast quarter a distance of 605.56 feet to the Southwest corner of said Northeast quarter of the Northeast
quarter of the Southeast quarter;
Thence South 89° 55'36" East along the South line of said Northeast quarter of the Northeast quarter of the Southeast quarter
a distance of 119.70 feet;
Thence leaving said South line, North 00° 09'31" East a distance of 659.72 feet to the true point of beginning;
AND TOGETHER WITH the North 40 feet of the Southeast quarter of the Northeast quarter of the Southeast quarter of
Section 15, Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho;
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EXCEPT that portion thereof lying within the tract of land described by Instrument No. 263163, in the records of Bonner
County, Idaho.

- 101 --

Transnation Title Insurance Company

COMMITMENT FOR TITLE INSURANCE
Schedule B - Part I
(Requirements)
Commitment No. 47S35-TO
The following are the requirements to be complied with:
A. Pay the agreed amounts for the interest in the land and/or mortgage to he insured.
B. Pay us the premiums, fees and charges for the Policy.

C. Documents satisfactory to us creating the interest in the land and/or mortgage to be insured must he signed, delivered and
recorded.
D. You must tell us in writing the name of anyone not referred to in this Commitment who will get an interest in the land or
who will make a loan on the land. We may then make additional requirements or exceptions.

E.

NOTE:
IN THE EVENT THAT THIS TRANSACTION FAILS TO CLOSE, A FEE WILL BE CHARGED TO
COMPLY WITH THE STATE INSURANCE CODE.
THERE IS NO NOTICE OF RECORD AND THEREFORE NO SEARCH HAS BEEN MADE FOR ANY
UNPAID ASSESSMENTS, CHARGES OR FEES FOR SEWER, WATER, GARBAGE, IRRIGATION AND
OTHER POSSIBLE UTILITY SERVICES.
IF THE PROPOSED INSURED UNDER THE POLICY TO ISSUE HAS ANY QUESTIONS CONCERNING
THE COVERAGE OR EXCLUSIONS FROM COVERAGE, THE COMPANY WILL BE PLEASED TO
PROVIDE AN EXPLANATION

F.

GENERAL TAXES FOR THE FIRST HALF OF 2005 WERE PAID IN THE AMOUNT OF $803.89, BILLING NO.
30011, RP 56N02W157401A.

G. SUMMITT INC., IS AN IDAHO CORPORATION IN GOOD STANDING.

- /0:1-
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COMMITMENT FOR TITLE INSURANCE
Schedule B - Part II
(Exceptions)
Commitment No. 47535-TO
Schedule B of the policy or policies to be issued will contain the exceptions to the following matters unless the same are
disposed of to the satisfaction of the Company.
1.

Defects, liens, encumbrances, adverse claims, or other matters, if any, created, fIrst appearing in the public records or
attaching subsequent to the effective date hereof but prior to the date the proposed Insured acquires for value of record
the estate or interest or mortgage thereon covered by this Commitment.

2.

Encroachments, overlaps, boundary disputes, shortage in area, or any other matters which would be disclosed by an
accurate survey and inspection of the premises.

3.

Rights or claims of parties in possession, or claiming to be in possession, not shown by the public records.

4.

Easements or claims of easements not shown by the public records.

5.

Any lien, or right to a lien for services, labor or material heretofore or hereafter furnished, imposed by law and not shown
by the public records.

6.

Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or
assessments on real property or by the public record. Proceedings by a public agency which may result in taxes or
assessments, or notice of such proceedings, whether or not shown by the records of such agency or the public record.

7.

Unpatented mining claims; reservations or exceptions in patents or in Acts authorizing the issuance thereof; water rights,
claims or title to water.

8.

This commitment is not an abstract, examination, report or representation of fact or title and does not create and shall not
be the basis of any claim for negligence, negligent misrepresentation or other tort claim or action. The sole liability of
company and its title insurance agent shall arise under and be governed by Paragraph 3 of the conditions.

9.

GENERAL TAXES FOR THE SECOND HALF OF 2005 IN THE AMOUNT OF $803.89, BILLING NO. 30011, RP
56N02W157401A.

10. DELINQUENT YIELD TAXES FOR THE FIRST HALF OF 2005 IN THE AMOUNT OF $26.76, PLUS PENALTIES
AND INTEREST, BILLING NO. 59409F, RP 56N02WI57401A.
11. YIELD TAXES FOR THE SECOND HALF OF 2005 IN THE AMOUNT OF $26.76, BILLING NO. 59409F, RP
56N02W15740IA.
12. GENERAL TAXES FOR THE YEAR 2006, A LIEN IN THE PROCESS OF ASSESSMENT, NOT YET DUE OR
PAYABLE.
13. EASEMENT AND CONDITIONS CONTAINED THEREIN:
RECORDED:
AUGUST 23, 1982
INSTRUMENT NO.:
259074
PACIFIC POWER AND LIGHT COMPANY, INC.
IN FAVOR OF:
FOR:
ELECTRIC DISTRIBUTION LINE WITH APPURTENANCES AND INCIDENTAL
PURPOSES INCLUDING RIGHT OF INSPECTION
AFFECTS:
SUBJECT PROPERTY
This commitment is invalid unless the

insur~g

provisions and Schedules A and B are attached.
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CORRECTED EASEMENT, RECORDED MARCH 24,1983 AS INSTRUMENT NO. 267619, IN BOOK 102 OF
MISCELLANEOUS, PAGE 419.
14. EASEMENT AND CONDITIONS CONTAINED THEREIN:
RECORDED:
NOVEMBER 2, 1988
INSTRUMENT NO.:
354923
IN FAVOR OF:
NORTHERN LIGHTS, INC.
FOR:
ELECTRIC DISTRIBUTION LINE WITH APPURTENANCES AND INCIDENTAL
PURPOSES INCLUDING RIGHT OF INSPECTION
AFFECTS:
SUBJECT PROPERTY
15. LEASE AND OPTION TO
LESSOR:
LESSEE:
TERM:
RECORDED:
INSTRUMENT NO.:

PURCHASE WITH TERMS AND CONDITIONS THEREOF:
LARRY PEAK
DON VERHEI AND PHYLLIS VERHEI
UNDISCLOSED
JANUARY 9, 1990
370786

16. TERMS AND CONDITIONS OF AN APPURTENANT EASEMENT AND CONDITIONS CONTAINED THEREIN:
RECORDED:
JULY 27,1994
INSTRUMENT NO.:
449527
IN FAVOR OF:
PORTION OF HEREIN PREMISES
FOR:
INGRESS AND EGRESS AND UTILITIES
AFFECTS:
SUBJECT PROPERTY
17. DEED OF TRUST AND THE TERMS AND CONDITIONS THEREOF:
GRANTOR:
PATRICK GUNTER AND MONICA GUNTER., HUSBAND AND WIFE
TRUSTEE:
CHICAGO TITLE INSURANCE INC.
BENEFICIARY:
BANK OF AMERICA N.A.
ORIGINAL AMOUNT:
$150,000.00
DATEDIRECORDED:
MAY 5, 2004lMAY 19,2004
INSTRUMENT NO.:
650423
SAID INSTRUMENT WAS MODIFIED BY AGREEMENT:
RECORDED:
JULY 19,2005
INSTRUMENT NO.:
681922

END OF SCHEDULE B

- /01/-This commitment is invalid unless the insuring provisions and Schedules A and B are attached.
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FOR VALUE RECEIVED, PATRICK GUNTER AND MONICA GUNTER, does hereby
bargain, sell, and convey unto SUMMITT, INC., AN IDAHO CORPORATION, whose
address is P.O. BOX 189 COCOLALLA, 1083813 the following described premises towit
SEE ATTACHED DESCRIPTION

"=m~7II~

PATRICK GUNTIr'R

MONICA GUNTER

0

STATEO~

COUNTY OF

't!\

~

~

~

On this
day
2006, before me, the undersigned a Notary Public, in and
for said State personally appeared PATRICK GUNTER AND MONICA GUNTER known
to me to be the person who signed the foregoing i
ument and
nowledged to me that
she executed the same.

EXHIBIT
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A ~act of land in the North half or Llle Southeast quarter of Section 15, Township 56 North, Range 2 Wesr~fthe Boise
~vferidiai1, described as follows:
Beginning at the Southwest comer of the Northeast quarter of the Northeast quarter of the Southeast quarter, which point is
South 00° 35'59" East a distance 0{659 .69 feet;
Thence North 89° 55'36" West a distance of 656 .19 feet from the Northeast comer of said Northeast quarter of the Northeast
quarter of the Southeast quarter (East quarter comer);
.
Thence North 00° 24'58" West along the West line of said Northeast quarter of the Northeast quarter ofth9 Southeast quarter
a distance of 605 .56 feet to a point on the Southerly right of way line of the existing Burlington Northern ~ailroad;
Thence South 52° 21 '18" West along said right of way line a distance of 823 .68 feet to a point on the East line of the
Northeast quarter of the Northwest quarter of the Southeast quarter;
Thence South 00° 13'56" East along said East line a distance of 101 .64 feet to the Southeast comer of saidlNortheast quarter
of the Northwest quarter of the Southeast quarter;
Thence North 89° 55'36" West along the South line of said Northeast quarter of the Northwest quarter oflke Southeast
quarter a distance of 131.96 feet to said Southerly right of way line of the B.N.R.R. ;
Thence South 52° 21'18" West along said right of way line a distance of 40.83 feet;
Thence South 06° 02'51" East a distance of 188.98 feet;
Thence South 00° 38'44" West a distance of208.42 feet;
Thence South 25° 36'31" West a distance of 149.98 feet;
Thence North 78° 57'55" East a distance of 1132.20 feet;
Thence North 00° 04'24" East a distance of338.48 feet to a point on the South line of said Northeast quarter of the Northeast
quarter of the Southeast quarter;
Thence North 89° 55'36" West along said South line a distance of 243.97 feet to the point of beginning, BC)nner County,
Idaho;
TOGETHER WITH a tract of land in the Northeast quarter of the Northeast quarter of the Southeast quart~r of Section IS,
Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho, more specifically descnbed as! follows:
Commencing at the Northeast comer of said Northeast quarter of the Northeast quarter of the Southeast q+er (East quarter
:,

ro~;

Thence North 89° 55'09" West along the North line of said Northeast quarter of the Northeast quarter of thl: Southeast quarter
a distance of 527.76 feet to the true point of beginning;

!

Thence continuing North 89° 55'09" West a distance of 55 .80 feet to a point on the Southeasterly right
existing Burlington Northern Railroad;

!
or~ay line of the

Thence South 52° 21'18" West along said right of way line a distance of 88.56 feet;
Thence leaving said right of way line, South 00· 24'58" East along the West line of said Northeast quartel ?fthe Northeast
quarter of the Southeast quarter a distance of 605.56 feet to the Southwest corner of said Northeast quarter lof the Northeast
quarter of the Southeast quarter;
Thence South 89° 55'36" East along the South line of said Northeast quarter of the Northeast quarter of thel Southeast quarter
a distance of 119.70 feet;
Thence leaving said South line, North 00° 09'31" East a distance of 659.72 feet to the true point

ofbe~i :

AND TOGETHER WITH the North 40 feet of the Southeast quarter of the Northeast quarter of the SOUth93st quarter of
Section 15, Townsbip 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho;
I
EXCEPT that portion thereof lying within the tract of land described by Instrument No . 263163, in the rec~rds of Bonner
County, Idaho.
II
I

-..LER IS S'I1\TEMENI'
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/Borrov..er stMVIITr, INC., AN IDAHO CORP.
Seller PA'IRICK A. G.iN'IER and i'vON1CA H.
Settlement Agent EAS"{fl{AY ESrnc:w INC •
120 ~ LAKE Sr #213
SANDPOINT, ID 83864
.:.tlenent Date: 06-19-06
Pruperty location: 18 ACl(FS ON SAGLE ROAD
§ffi!& ID 83860
~ Cotmty, Idaho

CREDITS
Sales Price
Total Credits To Seller

i

7~9,OOO.00

,

'IOI1>.L CREDITS

DEBITS
Settlement or Closing Fee
FASYWAY ESCROW, INC.
nIDEPENDENI' ESrnc:w
~ TERM ESrnc:w
Title Insurance
SANDPOINT TITLE lliSURANCE
Recording Fees
~~~Deeds
2005 DEFERRED ':rnxES
Payc>ff of first rrortgage
BANK OF AMERICA
Purchase M~ Note
PRORATED 2006 ':rnxES
Less Total Reductions In .Am::mlt fue Seller
~ DEBITS
BALANCE

To:X or Fran:

Seller

PATRICK A.

(2/06060140.HUD/06060140)

- 0
EXHIBIT

if

799,000.00

200.00
50.00
1,163.88
52.00
28.84
166,491.09
.290,000.00
I 749.70

II
1/

II'I

II
,
I

I

NOTE
$200,000.00

Sandpoint, Idaho

i
JU~rl1,

2006

In installments and at the times hereinafter stated, for value SUMMITT, INc.ll AN IDAHO
CORPORATION, promises to pay to PATRICK GUNTER AND MONIC~ GUNTER,
HUSBAND AND WIFE the prinCipal sum of TWO HUNDRED THOUSAND NJP/100S with
interest at the rate ·of
THREE AND ONE/HALF Percent per annum (3.5g%) Interest
beginning on the
daY~UNE 2006. ALL PRINCIPAL AND INTEREST IUE ON OR
BEFORES\At1~ ~ At which time any unpaid prinCipal and interes is due and
payable.

llf2

pa~

thereof, or
DUE ON SALE: If the Grantor shall conveyor alienate said property or any
any interest therein or shall be divested on his title in any manner or way, whet~~r voluntary
or involuntary, any indebtedness or obligation secured hereby, irrespective oflthe maturity
date expressed in any note evidencing the same, at the option of the hOldej !. hereof and
without demand or notice shall become due and payable immediately.
i
IN THE EVENT OF DEFAULT UNDER THIS NOTE, GRANTORS AGREE Tp PAY ANY
AND ALL COSTS INCURRED BY SAID NOTE HOLDER IN AN ATTEMPT Tep COLLECT
THE DEBT.
Each payment shall be credited first, on the interest then due, and the rema/flder on the
principal sum, and interest shall thereupon cease upon the amount so crediteq! on the said
principal sum. Should default be made in the payment of any of said installmen~$ when due,
then the whole sum of principal and interest shall become immediately due anR payable at
the option of the holder of this note. Should suit be commenced to collect thi~lnote or any
portion thereof, such sum as the Court may deem reasonable shall be addEfd hereto as
attorney's fees. Principal and interest payable in lawful money of the unit~r States of
America. This note is secured by a certain Deed of Trust
j

II

SUMMI

,

C., A

BY:
RON HAZEl!,

I'

IDAH~ORP..

~~

II

IDENT

-

0

EXHIBIT

5'

706585

After Recording Mail to:

.1'W\cl~ E.~rOf)J

~r~~~."'80,c
J.8S;l..
-\Uf'C'" t\.-\. I:rt> 838 "'r'

DEED OF TRUST

This Deed of Trust made this
day o UY...yLg ~ 2006, between SUMMITT, INC.,
AN IDAHO CORPORATION, herein called, GRANTORS, whose address is P.O. BOX
189 COCOLALLA, ID 83813, SANDPOINT TITLE INSURANCE herein called
TRUSTEE, whose address isl20 S. 2ND AVE. SANDPOINT, ID 83864, and PATRICK
GUNTER AND MONICA GUNTER, HUSBAND AND WIFE as Beneficiary
WITNESSETH that Grantor does hereby irrevocably grant, bargain, sell and convey to
Trustee in trust with power of sale, that property in BONNER County, IDAHO, described
as follows, and not containing more than forty acres:

--11.

SEE ATTACHED DESCRIPTION
IF the trustor shall conveyor alienate said property or any part thereof, or any interest
therein or shall be divested of his title in any manner or way, whether voluntary or
involuntary, any indebtedness or obligation secured hereby, irrespective of the maturity
date expressed in any note evidencing the same, at the option of the holder hereof and
without demand or notice shall become due and payable immediately.
Together with the rents, issues and profits thereof, Subject however to, to the right, power
and authority hereinafter given to and conferred upon Beneficiary to collect and apply
such rents, issues and profits.
For the purpose of securing payment of the indebtedness evi~ced by a promissory note, of even date herewith, executed
by Grantor in the sum of ($200,000.00) Final payment due .JwAA ~7 Payment of all such further sums as may
hereafter be loaned or advanced by the Beneficiary herein to the Grantor herein, if any or either of them while record owner
of present interest, for any purpose, and of any notes, drafts or other instruments representing such further loans, advances
or expenditures together with interest on all such sums at the rate therein provided. Provided, however, that the making of
such further loans, advances or expenditures shall be optional with the Beneficiary, and provided, further, that it is the express
intention of the parties to this Deed of Trust that it shall stand as continuing security until paid for all such advances together
with interest thereon.
.
A. To protect the security of this Deed of Trust, Grantor agrees:
I.
To keep said property in good condition and repair; not to remove or demolish any building thereon, to
complete or restore promptly and in good and workmanlike manner any building which may be constructed, damaged or
destroyed thereon and to pay when due all claims for labor performed and materials furnished thereof; to comply with all laws
affecting said property or requiring any alterations or improvements to be made thereon; not to commit or permit waste
thereof; not to commit, suffer or permit any act upon said property in violation oflaw; to cultivate, irrigate, fertilize, fumigate,
prune and do all other acts which from the character or use of said property may be reasonably necessary, the specific

-/
EXHIBIT

.----.--.f,---

enumerations herein not excluding the general.
2.
To provide, maintain and deliver to Beneficiary fire insurance satisfactory to and with loss payable to
Beneficiary. The amount collected under any fire or other insurance policy may be applied by Beneficiary upon any
indebtedness secured hereby and in such order as Beneficiary may determine, or at option of Beneficiary the entire amount
so collected or any part thereof may be released to Grantor. Such application or release shall not cure or waive any default
or notice of default hereunder or invalidate any act done pursuant to such notice.
3.
To appear in and defend any action or proceeding purporting to affect the security hereof or the rights or
powers of Beneficiary or Trustee; and to pay all costs and expenses, including cost of evidence of title and attorney's fees in
a reasonable sum, in any such action or proceeding in which Beneficiary or Trustee may appear.
To pay: at least ten days before delinquency all taxes and assessments affecting said property, when due,
4.
all encumbrances, charges and liens, with interest, on said property or any part thereof, which appear to be prior or superior
hereto; all costs, fees and expenses of this Trust. In addition to the payments due in accordance with the terms of the note
hereby secured, the Grantor shall, at the option and on demand of the Beneficiary, pay each month 1J 12 of the estimated
annual taxes, assessments, insurance premiums, maintenance and other charges upon the property, nevertheless in trust for
Grantor's use and benefit and for the payment by Beneficiary of any such items when due. Grantor's failure so to pay shall
constitute a default under this trust.
5.
To pay immediately and without demand all sums expended by Beneficiary or Trustee pursuant to the
provisions hereof, with interest from date of expenditure at legal interest rate.
6.
Should Grantor fail to make any payment or to do any act as herein provided, then Beneficiary or Trustee,
but without obligation so to do and without notice to or demand upon Grantor and without releasing Grantor from any
obligation hereof, may: make or do the same in such manner and to such extent as either may deem necessary to protect the
security hereof, Beneficiary or Trustee being authorized to enter upon said property for such purposes; appear in and defend
any action or proceeding purporting to affect the security hereof or the rights or powers of Beneficiary or Trustee; pay,
purchase, contest or compromise any encumbrance, charge or lien which in the judgement of either appears to be prior or
superior hereto; and, in exercising any such powers, or in enforcing this Deed of Trust by judicial foreclosure, pay necessary
expenses, employ counsel and pay his reasonable fees.
B. It is mutually agreed that:
I.
Any award of damages in connection with any condemnation for public use of or injury to said property
or any part thereof is hereby assigned and shall be p aid to beneficiary who may apply or release such moneys received by
him in the same manner and with the same effect as above provided for disposition of proceeds of fire or other insurance.
2.
By accepting payment of any sum secured hereby after its due date, Beneficiary does not waive his right
either to require prompt payment when due of all other sums so secured or to declare default for failure so to pay.
3.
At any time or from time to time, without liability therefor and without notice, upon written request of
Beneficiary and presentation of this Deed and said note for endorsement, and without affecting the personal liability of any
person for payment of the indebtedness secured hereby, Trustee may: reconvey all or any part of said property; consent to
the making of any map or plat thereof; join in granting any easement thereon; or join in any extension agreement or any
agreement subordinating the lien or change hereof.
4.
Upon written request of Beneficiary stating that a II sums secured hereby have been paid, and upon surrender
of this Deed and said note to Trustee for cancellation and retention, and upon payment of its fees, Trustee shall reconvey,
without warranty, the property then held thereunder. The recitals in any reconveyance executed under this deed of trust of
any matters or facts shall be conclusive proof of the truthfulness thereof. The grantee in such reconveyance may be described
as "the person or persons legally entitle thereto."
5.
As additional security, Grantor hereby gives to and confers upon Beneficiary the right, power and authority
during the continence of these Trusts, to collect the rents, issues and profits of said property, reserving un to Grantor the right,
prior to any default by Grantor in payment of any indebtedness secured hereby or in performance of any agreement hereunder,
to collect and retain such rents, issues and profits as they become due and payable. Upon any such default, Beneficiary may
at any time without notice, either in person, by agent or by a receiver to be appointed by a court, and without regard to the
adequacy of any security for the indebtedness hereby secured, enter upon and take possession of said property or any part
thereof, in his own name sue for or otherwise collect such rents, issues and profits, including those past due and unpaid, and
apply the same, less costs and expenses of operation and collection, including reasonable attorney's fees, upon any
indebtedness secured hereby, and in such order as Beneficiary may determine. The entering upon and taking possession of
said property, the collection of such rents, issues and profits and the application thereof as aforesaid, shall not cure or waive
any default or notice of default hereunder or invalidate any act done pursuant to such notice.

_____-=-1
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6.
Upon default by Grantor in payment of any indebtedness secured hereby or in performance of any
agreement hereunder, all sums secured hereby shall immediately become due and payable at the option of ;the beneficiary.
In the event of default, beneficiary shall execute or cause the Trustee to execute a written notice of such default and of his
election to cause to be sold the herein described property to satisfy the obligations hereof, and shall cause such notice to be
recorded in the office of the recorder of each county wherein said real property or some part thereof is situated.
Notice of sale having been given as then required by law, and not less than the time then required by law having
elapsed, Trustee, without demand on Grantor, shall sell said property at the time and place fixed by it in said notice of sale,
either as a whole or in separate parcels and in such order as it may determine, at public auction to the highest bidder for cash
in lawful money of the United States, payable at time of sale. Trustee shall deliver to the purchaser its deed conveying the
property so sold, but without any covenants or warranty express or implied. The recitals in such deed of any matters or facts
shall be conclusive proof of the truthfulness thereof. Any person, including Grantor, Trustee, or Beneficiary, may purchase
at such sale.
After deducting all costs, fees and expenses of Trustee and of this Trust, including cost of evidence of title and
reasonable counsel fees in connection with sale, Trustee shall apply the proceeds of sale to payment of: all sums expended
under the terms hereof, not then repaid, with accrued interest at legal rate; all other sums then secured hereby; and the
remainder, jf any to the person or persons legally entitle thereto.
7.
This Deed applies to, inures to the benefit of, and binds all parties hereto, their heirs, legatees, devisees,
administrators, executors, successors and assigns. The term Beneficiary shall mean the holder and owner of the note secure
hereby; or, if the note has been pledged, the pledgee thereof. In this Deed, whenever the context so requires, the masculine
gender includes the feminine and/or neuter, and the singular number includes the plural.
8.
Trustee is not obligated to notify any party hereto of pending sale under any other Deed of Trust or of any
action or proceeding in which Grantor, Beneficiary or Trustee shall be a party unless brought by Trustee.
9.
In the event of dissolution or resignation of the Trustee, the Beneficiary may substitute a trustee or trustees
to execute the trust hereby created, and when any such substitution has been filed for record in the office of the Recorder of
the county in which the property herein described is situated, it shall be conclusive evidence of the appointment of such trustee
or trustees, and such new trustee or trustees shall succeed to all of the powers and duties of the trustee or trustees named
herein.
Request is hereby made that a copy of any Notice of Default and a copy of any Notice of Sale hereunder be mailed
to the Grantor this address
SUMMIIT
., AN I ~HO CORP.

STATE OF

.:r::BohD

COUNTY OF 1301\Y\-er

.-4i

.:l14o.€:-,

On this
day of
2006, before me, the undersigned notary public, personally
appeared RON HAZEL, known or identified to me to be the PRESIDENT of the corporation that
executed the instrument on behalf of said corporation, and acknowledged to me that such
corporation executed the sa e.

~~~

Notary in and or the State of Idaho
Residing at: :5tVlJpc ~ 1\ tCommission Expires: .1;2 Ii B.(;:;'t>.JL

"·'.,. . . . .,. . ,." . . . .',
i.................."It."
111_ N. H.ndt"on
... Notary Public ...
Sta •• of Idaho

1/ d-

------.-=,. . . . . . . . . . .__. .

• A tract of land in the N orth half o. the Southeast quarter of Section 15, Township 56 NOrth, Range 2 Wesyotthe Boise
Meridian. described as follo~'s:
I

;
Beginning at the Southwest comer of the Northeast quarter of the Northeast quarter of the Southeast quartF' which point is
South 00° 35'59" East a distance of 659.69 feet;
:

i

Thence North 89· 55'36" West a distance of 656. 19 feet from the Northeast comer of said Northeast quarlfr of the Northeast
quarter of the Southeast quarter (East quarter comer);
I
Thence North 00° 24'58" West along the West line of said Northeast quarter of the Northeasfquarter Ofthj Southeast quarter
a distance of 605 ,56 feet to a point on the Southerly right of way line of the existing Burlington Northern ,ailroad;

I

Thence South 52° 21'18" West along said right of way line a distance of 823.68 feet to a point on the East line of the
Northeast quarter of the Northwest quarter of the Southeast quarter;
Thence South 00° 13'56" East along said East line a distance of 101.64 feet to the Southeast comer of said Northeast quarter
of the Northwest quarter of the Southeast quarter;
;
Thence North 89° 55'36" West along the South line of said Northeast quarter of the Northwest quarter of~c Southcast
:
quarter a distance of 131.96 feet to said Southerly right of way line of the B.N.R.R.;
I
;
Thence South 52° 21 '18" West along said right of way line a distance of 40.83 feet;

i
I

Thence South 06° 02'51" East a distance of 188 .98 feet;

I
I

i

Thence South 00· 38'44" West a distance of208.42 feet;

I

Thence South 25° 36'31" West a distance of 149.98 feet;

,r

I

Thence North 78° 57'55" East a distance of 1132.20 feet;
Thence North 00° 04'24" East a distance of338 .48 feet to a point on the South line of said Northeast
quarter of the Southeast quarter;

quart~r of the Northeast
r
f

Thence North 89· 55'36" West along said South line a distance of 243.97 feet to the point of beginning, B~nner County,
Idaho;

!

TOGETHER WITH a tract ofland in the Northeast quarter of the Northeast quarter of the Southeast quartt r of Section 15,
Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho, more specifically descnbed aSI iollows:
Commencing at the Northeast comer of said Northeast quarter of the Northeast quarter of the Southeast qurcr (East quarter

l,

comer);

Thence North 89· 55'09" West along the North line of said Northeast quarter of the Northeast quarter Ofttt Southeast quarter
a distance of 527.76 feet to the true point ofbeginoing;

.1

Thence continuing North 89° 55'09" West a distance of 55.80 feet to a point on the Southeasterly right of jay line of the
existing Burlington Northern Railroad;
,
Thence South 52" 21'18" West along said right of way line a distance of88.56 feet;

i~
i
I

Thence leaving said right of way line, South 00° 24'58" East along the West line of said Northeast quartel rfthe Northeast
quarter of the Southeast quarter a distance of 605.56 feet to the Southwest comer of said Northeast quarter/of the Northeast
quarter of the Southeast quarter;

I

Thence South 89° 55'36" East along the South line of said Northeast quarter of the Northeast quarter of thd Southeast quarter
a distance of 119 .70 feet;
r
I

Thence leaving said South line, North 00· 09'31" East a distance of 659.72 feet to the true point of begirmf":

SOU<h~t

AND TOGETIlER WITIi <h' North 40 f"t of the Southeut quMtO' of the Northo..t quutc< of <h'
quartu of
Section 15, Townsbip 56 North, Range 2 West. Boise Meridian, Bonner County, Idaho;
EXCEPT that portion thereof lying within the tract of land described by Instrument No. 263163 , in the rec rds of Bonner
County, Idaho.

- /I
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SCOTT
COUNTY HECOi\O(F.

#06103~~-/_ _ DEf'UTY

MORTGAGE made June 19, 2006, between SUMMITT, INC .• an Idaho
corporation, whose address is P.O. Box 189, Cocolalla, Idaho 83813,
herein referred to as "Mortgagors·, and INDEPENDENT MORTGAGE LTD.
CO., an Idaho limited liability company, whose address is P.O. Box
905, Sandpoint, Idaho 83864, or order and assigns, herein referred
to as "Mortgagee".
FOR VALUABLE CONSIDERATION, the above named Mortgagors do
hereby mortgage to the Mortgagee real properties in Bonner County
Idaho, described as follows:
SB AffACI.fED BXBIBI'1' "An
THIS MORTGAGE given to secure payment by the Mortgagors to the
Mortgagee of a Promissory Note dated June 19, 2006, in the
principal amount of $616,000.00 (SIX HUNDRED SIXTEEN THOUSAND
DOLLARS and NO CENTS) and any principal advances to said Promissory
Note. The final payment on said Promissory Note is due December 1,
2006.

The Mortgagors hereby covenant and agree to pay promptly all
taxes and assessments levied or assessed upon the above described
property, together with reasonable attorney fees in the event of
foreclosure, and f~rther agrees to pay such reasonable costs of
searching records and abstracting and certifying the same as may be
necessarily incurred in foreclosing this Mortgage or defending the
same, and each and all of said items shall constitute and be a lien
upon said real property.
The Mortgagors further agree to maintain an insurance policy
against loss by fire in an amount no less than the replacement
value of said structure, if applicable, and that the Mortgagee
shall be listed as loss payee. The Mortgagors shall not commit,
permit, or suffer any waste, impairment, or deterioration of the
property, and shall keep the property and the improvements thereon
at all times in good condition and repair.
AND, that failure to apply when due any sum herein contracted
to be paid, or failure to comply with any of the agreements hereof,
shall cause the whole debt to become immediately due and
collectible at the option of the Mortgagees,
their heirs,
administrators and assigns. That all money paid by the Mortgagees
for taxes, assessments abstracting or searching and certifying
records, or any sum paid for the protection of the lien of this
Mortgage. shall bear interest from the date of such payment at the
legal rate or 18% (Eighteen Percent) which ever is greater, payable
with principal and shall be secured hereby and collectible with the
principal note.
IN THE EVENT the Mortgagors shall fail to make any payments
required hereunder, including taxes, assessment, insurance premiums
or any other obligation of the Mortgagors that may become due on
said property described herein, the Mortgagees may, at their
option, without waiving any default hereunder, pay said items, and
upon the filing of receipts with the escrow holder showing such
payment to have been made by Mortgagees, such sum or sums so paid
by the Mortgagee shall become a part of the principal sum due
hereunder and shall be immediately due and payable to the
MORTGAGE - 1

+ - ,--

EXHIBIT// 1 1

Mortgagees with interest thereon from the date paid by the
Mortgagees at the maximum rate of interest allowable by law or 18%
(Eighteen Percent) which ever is greater.
XN WXTNESS WHEREOF, the undersigned Mortgagors have executed
this Mortgage on the day and year first written above.

SUMMITT, INC.

-fl,

June

2006

Its: President

STATE OF IDAHO
ss.
County of Bonner
On this day personally appeared before me, the undersigned
Notary Public, RON HAZEL, known or identified to me to be the
President of SUMMITT, INC., an Idaho corporation, the person whose
signature is subscribed to the within instrument on behalf of said
corporation, and acknowledged to me that said corporation executed
the same.
XN ~TNESS WHEREOF, I have hereunto set my hand and seal this
~ day of June, 2006.

~,\\,"U""'I.

~,'\ +p.NIE ~ "~

~tJ

~"
C/J

_¥'IJ..oL""'L1.~~..L.W~=--A..I.&+-=-_ _ _ _ ~

N
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Res~ ~ng at: San po~nt,

~~

d h
a 0
My Commission Expires: 8/31/2006
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~ tractof/and in the North hlJfofthe Southeast quarter of Section IS, Township 56 North, lUnge 2 West of the Boise
Meridian, described as follows:
Beginning at the Southwest corner of the Northeast quarter of the Northeast quarter of the Southeast quarter, which point is
South 00° 35'59" East a distance of 659.69 feet;

Thence North 89' 55'36" Westa distance of6S6.19 feet from the Northeast corner of said Northeast quarter of the Northeast
quarter of the Southeast quarter (East quarter comer);
Thence North 00" 24'58" West aloOl the West line of said Northeast quarter of the Northeast quarter of the Southeast quarter
a distance of 605.56 feet to a point on the Southerly right of way line of the existing Burlington Northern Railroad;
Thence South 52· 21'18" Westalong said right of way line a distance of823.68 feet to. point on the East line of the
Northeast quarter of the Northwest quarter of the Southeast quarter;
Thence South 00· 13'56" East along said East liJJe a distance of 101.64 feet to the Southeast corner of said Northeast quarter
of the Northwest quarter of the Southeast quarter;
Thence North 89° 55'36" West along the South line of said Northeast quarter of the Northwest quarter of the Southeast
quarter a distance of I3 1.96 feet to said Southerly right of way line of the B.N.R.R.;
Thence South 52° 21'18" West along said right of way line a distance of 40.83 feet;
Thence South 06" 02'51" East a distance of 188.98 feet;
Thence South 00° 38'44" West a distance of208.42 feet;

I

\
Thence South 25° 36'31" West a distance of 149.98 feet;
Thence North 78° 57'55" East a distance of 1132.20 feel;
Thence North 00' 04'24" East a distance of 338.48 feet to a point on the South liJJe of said Northeast quarter of the Northeast
quarter of the Southeast quarter;
e North 89· 55'36" West a100l said South liJJe a distance of243.97 feet to the point of beginning, Bonner County,
Idaho;
TOGETIIER WITH a tract ofland in the Northeast quarter of the Northeast quarter of the Southeast quarter of Section 15,
Township 56 North, lUnge 2 West, Boise Meridian, Bonner County, Idaho, more specifica1Iy described as follows:
Commencing at the Northeast comer of said Northeast quarter of the Northeast quarter of the Southeast quarter (East quarter
comer);
Thence North 89' 55'09" West aloOl the North line of said Northeast quarter of the Northeast quarter of the Southeast qlllU'ter
a distance of527.76 feet to the true point ofbegillning;
Thence continuing North 89° 55'09" West a distance of 55.80 feet to a point on the Southeasterly right of way line of the
existing Burlington Northern Railroad;
Thence South 52° 21'18" West along said right of way line a distance of 88.56 feet;
Thence leaving said right of way line, South 00· 24'58" East along the West line of said Northeast quarter of the Northeast
quarter of the Southeast quarter a distance of605.56 feet to the Southwest corner of said Northeast quarter of the Northeast
qlllU'ter of the Southeast quarter;
Thence South 89' 55'36" East along the South line of said Northeast quarter of the Northeast quarter of the Southeast ~er
a distance of 119.70 feet;
Thence leaving said South line, North 00' 09'31" East a distance of659.72 feet to the true point ofbegiJJniJJg;

'\.

1..1'

AND TOGETHER WITH the North 40 feet of the Southeast quarter of the Northeast quarter of the Southeast quarter of
Section IS, Township 56 North, lUnge 2 West, Boise Meridian, Bonner County, Idaho;
EXCEPT that portion thereof Iyinc within the tract of land deseribed by Instrument No. 263163, in the recorda of Bonner
, Idaho.
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EXHIBrr "A"
LEGAL DESCRlP110N

THE LAND DESCRIBED HEREIN IS S1'I11ATED IN THE STATE OF IDAHO, COUNTY OF BONNER.
UNINCORPORATED AREA, AND IS DESCRIBED AS FOllOWS:

(
/

THE SOUTH HALF OF THE SOUTHEAST QUARTER (SZSE): AND THE SOUTHEAST QUARTER OF
THE SOUTHWEST QUARTER (SESW): AND THE SOtml HALF OF THE NORTHEAST QUARTER OF
THE SOtrJ'HEAST QUARTER (S2NESE): AND THE SOUTHEAST QUARTER OF THE NOR1'HWEST
QUARTER OF THE SOUTHEAST QUARTER (SENWSE):AND THAT PART OF THE SOUIlIWEST
QUARTER OF THE SOtmIWEST QUARTER (SWSW) AND OF THE NORTHWEST QUARTER OF THE
NORnIEAST QUARTER OF THE SOUTHEAST QUARTER (NWNESE) AND OF THE SOUTHWEST
QUARTER OF THE NOR11lWEST QUARTER OF THE SOUTHEAST QUARTER (SWNWSE) LYlNG AND
BEING SOUl'H AND EAST OF THE RIGHT-Of-WAY OF THE NORTHERN PACIFIC RAILWAY
COMPANY, All IN SECTION 15, TOWNSHIP 51 NORm. RANGE 2 WEST, B.M., BONNER
COUNTY, IDAHO;

\
\

LESS THAT PART OF THE SOUTHEAST QUARTER OF THE NORTHWEST QUARTER OF THE
-', SOUTHEAST QUARTER OF SAID SECTION 15, LYlNG NORm AND WEST OF THE NORTHERN
'pAcmc RAn.WAY RIGHT-OF-WAY, BONNER COUNTY, IDAHO.
ALSO QgPT THE FOLLOWING DESCRIBED PARCEL: A TRACT OF LAND IN THE NOR11l HALF
OF THE SOUTHEAST QUARTER OF SECTION 15, TOWNSHIP 51 NORm, RANGE 2 WEST, B.M.,
BONNER COUNTY, IDAHO DESCRIBED AS FOLLOWS: BEGINNING AT THE SOUlllWEST CORNER
OF THE NORTHEAST QUARTER OF THE NOR11lEAST QUARTER OF THE SOUTHEAST QUARTER,
WHICH POINT IS SOtml 00 DEGREES 35'59" EAST, A DISTANCE OF 859.19 PUT,
THENCE NORm II DEGREES 55'31" WEST. A DISTANCE OF 85U9 FEET FROM THE
NOR'I'HEAST CORNER OF SAID NORl'HEAST QUARTER OF THE NORTHEAST QUARTER OF THE
SOUTHEAST QUARTER (EAST QUARTER CORNER): THENCE NORm 00 DEGREES 2C'5I" WEST,
ALONG THE WEST LINE OF SAID NOR11IEAST QUARTER OF THE NORTHEAST QUARTER OF THE
SOUTHEAST QUARTER, A DISTANCE OF 805.51 FEET TO A POINT ON THE SOtmlERLY
RIGHT-OF-WAY LINE OF THE EXISTING BURLINGTON NORTHERN RAILROAD: THENCE SOtml
52 DEGREES 21'1'" WEST, ALONG SAID RIGHT-OF-WAY LINE, A DISTANCE OF 123."
FEET TO A POINT ON THE EAST LINE OF THE NOR11lEAST QUARTER OF THE NORnIWEST
QUARTER OF THE SOUTHEAST QUARTER: THENCE soum 00 DEGREES 13'56" EAST, ALONG
SAID EAST LINE. A DISTANCE OF 181.64 FEET TO THE SOUTHEAST CORNER OF SAID
NORTHEAST QUARTER OF THE NORTHWEST QUARTER OF THE SOUTHEAST QUARTER; THENCE
NORTH II DEGREES 55'38" WEST, ALONG THE soum LINE OF SAID NORTHEAST QUARTER
OF THE NOR11lWEST QUARTER OF THE SOUTHEAST QUARTER. A DISTANCE OF 131.96 PUT
TO SAID SOUl'HERLY RIGHT-OF-WAY LINE OF THE B.N.R.R.: THENCE soum 52 DEGREES
21'11" WEST, ALONG SAID RIGHT-OF·WAY LINE A DISTANCE OF 40.13 PUT; THENCE
soum 06 DEGREES 02'51" EAST, A DISTANCE OF 1.... FEET: THENCE soum 10
DEGREES 31'44" WEST A DISTANCE OF 2011.42 FEET: THENCE soum 25 DEGREES 3&'31"
WEST A DISTANCE OF 149•• FEET: THENCE NORTH l' DEGREES 51'55" EAST, A
DISTANCE OF 1132.20 FEET: THENCE NORm 00 DEGREES 1M'24" EAST, A DISTANCE OF
331.41 FEET TO A POINT ON THE SOtrJ'H LINE OF SAID NORTHEAST QUARTER OF THE
NORTHEAST QUARTER OF THE SOUTHEAST QUARTER; THENCE NORTH II DEGREES 55'31"
WEST ALONG SAID SOtrJ'H LINE. A DISTANCE OF 243.91 FEET TO THE POINT OF
BEGINNING:
ALSO EXCEPT A TRACT OF LAND IN THE NORTHEAST QUARTER OF THE NORTHEAST QUARTER
OF THE SOtrI1lEAST QUARTER (NENESE} OF SECTION 15, TOWNSHIP 51 NORm, RANGE
2 WEST, B.M., BONNER COUNTY. IDAHO MORE SPECIFICAllY DESCRIBED AS FOLLOWS:
COMMENCING AT THE NORTHEAST CORNER OF SAID NEl/fNElI4SEI/C (EAST QUARTER
CORNER): THENCE NOR11lI1 DEGREES 55'88· WEST, ALONG THE NOR11l LINE OF SAID
NEl/fNElICSElIf A DISTANCE OF 521.1& PUT TO THE TRUE POINT OF BEGINNING;
THENCE CONTINUING NORm II DEGREES 55'09" WEST, A DISTANCE OF 55.1. FEET
TO A POINT ON THE SOUTHEASTERLY RIGHT-OF·WAY LINE OF THE EXISTING
BURLINGTON NOR11lERN RAILROAD; THENCE SOtml52 DEGREES 21'11" WEST. ALONG
SAID RIGHT-OF· WAY LINE. A DISTANCE OF 81.5& FEET: THENCE LEAVING SAID
RIGHT·OF·WAY LINE, soum 00 DEGREES 2C'58" EAST. ALONG THE WEST LINE OF
SAID NEI/4NEl/fSEl/C, A DISTANCE OF 105.56 FEET TO THE SOtmIWEST CORNER OF
SAID NEI/4NE1I4SElIC: THENCE SOtrJ'H 19 DEGREES 55'31" EAST, ALONG THE SOUJll
LINE OF SAID NElIfNEl/fSElIf, A DISTANCE OF 119.78 FEET; THENCE LEAVING
SAID SOUl'H LINE, NORTH 00 DEGREES 09'31" EAST, A DISTANCE OF 85'.12 FEET
TO THE TRUE POINT OF BEGINNING.
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EXHIBrr ·A"
LEGAL DESCRIPTION

AlSO EXCEPT 'mE NORTH 40.00 FEET OF THE SOVTBEAST QUARTER OF THE
NORniEAST QUARTER OF TIlE SOU1'HEAST QUARTER (SJ!114NE114SE114) OF SECTION
15, TOWNSIDP Sf NORTH, RANGE 2 WEST, B.M., BONNER COUNTY mARO: EXCEPT
THAT PORTION llIEREOF LYING wrrmN'mE TRACT OF LAND DESCRIBED BY
INSTRUMENT NO. 213113, RECORDS OF BONNER COUNTY, mARO.

I AlSO EXCEPT THE FOLLOWING DESCRIBED PARCEL IN A PORTION OF THE SOI.J1HEAST
QUARTER OF SEC110N 15, TOWNSHIP 5& NORTH, RANGE 2 WEST, B.M., BONNER
COUNTY, mARO DESCRIBED AS FOuaWS: COMMENCING AT 11IE SOtrl"HBAST CORNER OF
SAm SOlTI'HEAST QUARTER OF SAm SECTION 15: 'mENCE NORTH II DEGREES 58'W
WEST, ALONG 'mE SOtJTH LINE OF SAm SOUl'HEAST QUARTER. A DISTANCE OF
1312.41 FEET: llIENCE NORTH .. DEGREES 13'51" WEST, A DISTANCE OF _.01
FEET TO A POINT, SAm POINT BEING THE TRVE POINT OF BEGINNING: 'mENCE
CONTINUlNG NORTH 00 DEGREES 13'58" WEST, A DISTANCE OF 41.38 FEET: 'mENCE
SOUTH 8Z DEGREES 22'14" EAST, A DISTANCE OF 50.71 FEET: 11IENCE NORTH 81
DEGREES 22'55" EAST, A DISTANCE OF 252.12 FEET: THENCE soum 71 DEGREES
42'10" EAST, A DISI'ANCE OF 173.85 FEET; 11IENCE SOUI'H 13 DEGREES 55'39"
EAST, A DISTANCE OF 280.43 FEET; THENCE S01JTJl 00 DEGREPS 13'58" WEST, A
DISI'ANCE OF 46.21 FEET: THENCE NORTH 13 DEGREES 55'39" WEST, A DISI'ANCE
OF ZI'.31 FEET; THENCE NO.R1ll18 DEGREES 42'10" WEST, A DISTANCE OF 159.1.
FEET; 11IENCE SOUI'H'1 DEGREES 22'55" WEST, A DISI'ANCE OF 249.8. FEET;
TIlENCE NORTH 82 DEGREES 22'14" WEST, A DISTANCE OF 50.92 FEET TO 11IE TRUE
POINT OF BEGINNING.
ALSO EXCEPT TIlE FOLLOWING DESCRIBED TRACT OF LAND IN TIlE SOtmf HALF OF
TIlE SOUTH HALF OF 11IE SOtrrHEAST QUARTER OF SECTION 15, TOWNSIDP 56 NORTH,
RANGE Z WEST, B.M., BONNER COUNTY. mARO MORE SPECIFICALLY DESCRIBED AS
FOLLOWS: BEGINNING AT 11IE SOtmfEAST CORNER OF SAm SECTION 15; 11IENCE
NO.R1ll89 DEGREES 58'5'" WEST, ALONG THE SOUI'H LINE OF SAID SOtrrHEAST
QUARTER A DISI'ANCE OF un.41 FEET; 11IENCE LEAVING SAID SOtrrH LINE, NORTH
00 DEGREES 13'SS" WEST, A DISTANCE OF _.01 FEET; 'mENCE SOtrrH 82
DEGREES 22'14· EAST, A DISTANCE OF 5o.sZ FEET; 11IENCE NORTH 81 DEGREES
22'55" EAST A DISTANCE OF 249.88 FEET; THENCE S01JTJl18 DEGREES 42'10"
EAST, A DISTANCE OF 15'.1' FEET; 11IENCE SOUI'H 13 DEGREES 55'39" EAST, A
DISTANCE OF ZII.31 FEET: 'mENCE NORTH .. DEGREES 41'17" EAST, A DISTANCE
OF 111.« FEET: nmNCE NORTH 55 DEGREES 54'SS" EAST, A DISTANCE OF 340.92
FEET: mENCE NORTH 13 DEGREES 11'14" BAST A DISTANCE OF 271.14 FEET TO 1lIE
EAST LINE OF SAID SOUl1lEAST QUARTER: THENCE SOtrnl 00 DEGREES 35'5'" EAST,
ALONG SAID EAST LINE, A DISTANCE OF «1.11 FEET TO TIlE TRVE POINT OF
BEGINNING; LESS 1HE EAST 25.15 FEET TIlEREOF LYING Wl11IIN TIlE EXISTING
\~OUNTY ROAD.
LESS ALL PUBUC ROADS.
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DOUGLAS S. MARFICE, ISB #4072
APRIL M. LINSCOTT, ISB #7036
RAMSDEN & LYONS, LLP
700 Northwest Blvd.
P.O. Box 1336
Coeur d'Alene ID 83816-1336
Telephone:
(208) 664-5818
Facsimile:
(208) 664-5884
Attorneys for Defendants Patrick and Monica Gunter

IN THE DISTRICT COURT OF THE FIRST mDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

INSIGHT LLC, an Idaho limited liability
company; DONALD F. HUTTON, an
unmarried man; HLT REAL ESTATE LLC,
an Idaho limited liability company; THE
EARLE-HENRION TRUST, Dated January
27, 1998, sole and separate property of
DANIEL C. EARLE; and INDEPENDENT
MORTGAGE LTD. CO., an Idaho limited
liability company,

Case No. CV 08-1538

AFFIDAVIT OF APRIL M.
LINSCOTT IN SUPPORT OF
DEFENDANTS PATRICK AND
MONICA GUNTER'S RULE 56(1)
MOTION

Plaintiffs,
vs.
SUMMIT, INC., an Idaho corporation; RON
HAZEL, an individual; SARAH HAZEL,
spouse of Ron Hazel; DAREN BROTT, an
individual; SUSAN BROTT, spouse of
Daren Brott; and PATRICK GUNTER and
MONICA GUNTER, husband and wife,

Defendants.

-/JJAFFIDAVIT OF APRIL M. LINSCOTT IN SUPPORT OF DEFENDANTS PATRICK AND MONICA GUNTER'S
RULE 56(0 MOTION - 1

STATE OF IDAHO
County of Kootenai

)
) ss.
)

April M. Linscott, having been first duly sworn upon oath, deposes and states:
I.

I am one of the attorneys at Ramsden & Lyons, LLP representing Defendants

Patrick and Monica Gunter in the above-captioned matter and I am competent to testify to these
matters. I make these statements based on personal knowledge.
2.

This matter has yet to be set for trial. A deadline for final discovery has not been

established.
3.

Informal discovery has taken place between the parties since November 2008,

shortly after Ramsden & Lyons, LLP made an appearance in the matter on behalf of the
Gunters. A copy of the e-mails pertaining to those attempts is attached hereto as Exhibit "A".
Informal discovery has been unproductive.
4.

We believe that the depositions of Independent Mortgage Ltd. Co. and Summit,

Inc., plus some additional depositions, can be completed within the next two (2) months.
5.

The depositions are necessary in order for the Gunters to adequately defend

against the pending motion for summary judgment.

AFFIDAVIT OF APRIL M. LINSCOTT IN SUPPORT OF DEFENDANTS PATRICK AND MONICA GUNTER'S
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From:

Doug Martice [dmarfice@ramsdenlyons.comJ

Sent:

Wednesday, November 05, 2008 11 :30 AM

To:

Catherine Dullea

Subject: RE:

Thank you, Katie.
If , per chance, your clients have copies of any/all escrow instructions that they would be
willing to provide, it would help immensely to see those as well.

D+-S.H+
Ramsden & Lyons LLP
700 Northwest Blvd.
P.O. Box 1336
Coeur d' Alene, ID 83816-1336
Telephone: (208) 664-5818
Facsimile: (208) 664-5884
www.ramsdenlyons.com
This e-mail is for the sole use of the intended recipient(s) and contains information belonging to Ramsden & Lyons, which is
confidential and/or legally privileged. If you are not the intended recipient, you are hereby notified that any disclosure,
copying, distribution or taking of any action in reliance on the contents of this e-mail information is strictly prohibited. If
you have received this e-mail in error, please immediately notify the sender by reply e-mail and destroy all copies of the
original message.

From: Catherine Dullea [mailto:katied@imbris.com]

Sent: Wednesday, November 05,200811:23
To: 'Doug Marfice'

Subject: RE:
Wednesday, Nov. 12,5:00 p.rn. would work for me. In the meantime, I've already emailed my clients. I have also
asked them if they have a copy of the closing statement your clients signed.
-----Original Message----From: Doug Marfice [mailto:dmarfice@ramsdenlyons.com]
Sent: Wednesday, November 05, 2008 11:09 AM
To: katied@imbris.com

Subject:

Hi Katie;
Thanks for talking with me about this. I understand you will visit with your clients about
a possible resolution whereby Gunters could acquire back 5 acres or so of the property
on some terms. I look forward to hearing your thoughts on this alternative.
Meantime, I have to be out of town until next Tue which is a court holiday. Wed the
12th would be the first opportunity for me to file a responsive pleading. May I have until
then? One of my associates can get something filed in my absence if you are unable to
wait until then, but for efficiency I'd appreciate your indulgence.

A

-/dO1115/2008
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Ramsden & Lyons LLP
700 Northwest Blvd.
P.O. Box 1336
Coeur d'Alene, ID 83816-1336
Telephone: (208) 664-5818
Facsimile: (208) 664-5884
www.ramsdenlyons.com
This e-mail is for the sole use of the intended recipient(s) and contains infonnation belonging to Ramsden & Lyons,
which is confidential and/or legally privileged. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution or taking of any action in reliance on the contents of this e-mail infonnation is
strictly prohibited. If you have received this e-mail in error, please immediately notify the sender by reply e-mail and
destroy all copies of the original message.
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CATHERINE L. DULLEA, CHTD.
Attorney at Law
101 N. Fourth Avenue, Suite 204
SandpOint, ID 83864
Phone: (208) 265-2276
Fax: (208) 265-1556
State Bar #5309
Attorney for Plaintiffs
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF BONNER
INSIGHT LLC, AN IDAHO LIMITED )
LIABILITY COMPANY, DONALD F. )
)
HUTTON, AN UNMARRIED MAN,
HLT REAL ESTATE LLC, AN IDAHO )
LIMITED LIABILITY COMPANY, THE)
EARLE-HENRION TRUST, DATED
)
JANUARY 27, 1998, SOLE AND
)
SEPARATE PROPERTY OF DANIEL )
C. EARLE, and INDEPENDENT
)
MORTGAGE LTD. CO., AN IDAHO )
LIMITED LIABILITY COMPANY,
)
)
Plaintiffs,
)
)
vs.
)
)
)
SUMMITT, INC., AN IDAHO
CORPORATION, RON HAZEL, AN
)
INDIVIDUAL, SARAH HAZEL,
)
SPOUSE OF RON HAZEL, DAREN
)
BROTT, AN INDIVIDUAL, SUSAN
)
BROTT, SPOUSE OF DAREN BROTT,)
and PATRICK GUNTER AND
)
MONICA GUNTER, HUSBAND AND )
WIFE,
)
)
Defendants.
)

Case No. CV-2008-1538

MOTION FOR SUMMARY
JUDGMENT

------------------------)
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Plaintiffs hereby move the Court for summary judgment against
DEFENDANTS PATRICK GUNTER and MONICA GUNTER, husband and
wife, as follows:
Plaintiffs in this action are the holders and owners of the
promissory note and mortgage being foreclosed in this action.
Defendants PATRICK GUNTER and MONICA GUNTER, husband and wife
("Gunters") sold the real property at issue in this action to SUMMITT,
INC., an Idaho corporation ("Summitt"). Gunters also financed part of
the purchase with seller carry back financing, and are the holders of a
deed of trust secured against the property in a position junior to the
mortgage held by Plaintiffs.
Summitt requested that Independent Mortgage Ltd. Co. ("IMLC")
fund its purchase of the real property at issue in this foreclosure. With
fees and costs associated with the loan, Summitt needed $616,000.00
from IMLC to net what they needed to meet their funding obligations.
Summitt accordingly executed a promissory note in that sum in favor
of IMLC. That note was secured by a mortgage which was recorded in
first priority when the purchase closed on or about June 19, 2006.
Under the terms of their contract with Summitt, the Gunters
were obligated to finance a portion of Summitt's purchase. They did
so by accepting a promissory note from Summitt in the sum of
$200,000.00, secured by a deed of trust recorded in second position.

MOTION FOR SUMMARY JUDGMENT 2, 1
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Plaintiffs initiated the instant judicial foreclosure action after the
borrower Summitt, and the guarantors, RON HAZEL and DAREN
BROTT, defaulted on the loan.
Gunters now claim that they should be in first position, despite
the fact that their deed of trust was recorded after the Plaintiffs'
mortgage, and despite the fact that IMLC would not have funded the
loan if it was not in first position. The Gunters could not possibly have
believed that any third party lender would agree to take a secondary
position behind their loan. Though the belief as to the priorities of the
security instruments they now profess is questionable, their actual
understanding of the transaction is completely irrelevant. As
explained below, what is important is what IMLC's principals
understood about the transaction at the time escrow closed. IMLC had
no reason to know or suspect that there was a dispute as to which
security instrument would have priority.
Gunters ask that this Court declare the priority of the IMLC
mortgage held by Plaintiffs and their deed of trust. Overlooking their
failure to plead any conceivable theory that would change priorities,
Idaho's Recording Act ends any issue.
In Idaho, the first recorded conveyance of real property, taken in
good faith and for value, has priority over all subsequent claimants
regardless of when that claim arose (Idaho Code § 55-606 and § 55-

MOTION FOR SUMMARY JUDGMENT ~/
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812). Idaho's recording act is thus deemed a "race-notice" scheme,
meaning that the first conveyance of an interest in real property to be
recorded will prevail against all other claims unless the first recorded
interest was taken with notice of an earlier claim or without
consideration (Langroise v. Becker, 96 Idaho 218, 220 (1974)). "The
theory behind the rule is to protect innocent purchasers and to allow
them to obtain and convey unsullied interests" (Sun Valley Land &
Minerals v. Burt, 123 Idaho 862, 866 (App. 1993)).

In this matter, no issue exists as to the order of recording of the
parties' respective security instruments. The mortgage given to IMLC
and ultimately assigned to Plaintiffs was recorded before that given to
Gunters by Summitt. Since the a secured interest in the property was
first conveyed to IMLC, its assignees, the Plaintiffs, clearly meet the
"race" element of Idaho Code § 55-606.
The issue then becomes whether the lack of "notice" element of
Idaho's race-notice scheme is also met.

In the absence (as here) of

constructive notice created by the proper recording of a conveyance, a
transferee of an interest in real property is not deprived of bona fide
purchaser status unless he or she has "actual" notice of a prior claim
(Farm Bureau Finance Co. Inc. v. Carney, 100 Idaho 745, 747

(1980)).

MOTION FOR SUMMARY JUDGMENT 4/, '2
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Here, the Gunters have no evidence that IMLC or its principals
had any reason to even suspect, much less actually know, that their
contract with Summitt gave them first lien priority. Not one document
or witness exists that would support the Gunters were they to argue
otherwise in response to this motion.
IMLC would not have made a loan of this type that was junior to
any other purchase money financing since to do so would violate its
obligations to its investors.
Summary Judgment is only sought against Gunters as the
other defendants have already been duly defaulted.
CONCLUSION
A lender is legally entitled to insist as a condition of doing
business with the buyer that its loan be given first lien priority
regardless of what the contract provides with respect to any seller
financing involved. A lender, even one who knows the seller expects
to receive a lien of first priority may condition his loan on being
secured by a first lien since doing so is not unlawful and is simply
intended to protect the lender's own legitimate business interests.
Plaintiffs did nothing more in this case. When IMLC made the
loan, It did not promise the Gunters anything and did not undertake or
agree to protect them in any form or fashion. Instead, it comported

MOTION FOR SUMMARY JUDGMENT 5
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itself in the best interests of itself and its investors. Its mortgage was
recorded in first position, and has priority over Gunters' deed of trust.

,ft,
, DAT~D th~ray of February, 2009.

rdf4.<w ~ Ie~_
CATHERINE L. DULLEA
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CATHERINE L. DULLEA, CHTD.
Attorney at Law
101 N. Fourth Avenue, Suite 204
Sandpoint, 10 83864
Phone: (208) 265-2276
Fax: (208) 265-1556
State Bar #5309
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CHARLES R. DEAN, JR.
DEAN AND KOLTS
Attorney at Law
2020 Lakewood Drive, Suite 212
Coeur d'Alene, ID 83814
Phone: (208) 664-7794
Fax: (208) 664-9844
State Bar #5763
Attorneys for Plaintiffs
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OF THE STATE OF IDAHO,
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INSIGHT LLC, AN IDAHO LIMITED )
LIABILITY COMPANY, DONALD F. )
)
HUTTON, AN UNMARRIED MAN,
HLT REAL ESTATE LLC, AN IDAHO )
LIMITED LIABILITY COMPANY, THE)
EARLE-HENRION TRUST, DATED
)
)
JANUARY 27, 1998, SOLE AND
SEPARATE PROPERTY OF DANIEL )
C. EARLE, and INDEPENDENT
)
MORTGAGE LTD. CO., AN IDAHO )
LIMITED LIABILITY COMPANY,
)
)
Plaintiffs,
)
)
vs.
)
)
SUMMITT, INC., AN IDAHO
)
CORPORATION, RON HAZEL, AN
)
INDIVIDUAL, SARAH HAZEL,
)
SPOUSE OF RON HAZEL, DAREN
)
)
BROTT, AN INDIVIDUAL, SUSAN
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ASSOCIATION OF COUNSEL

BROTT, SPOUSE OF DAREN BROTT,)
and PATRICK GUNTER AND
)
MONICA GUNTER, HUSBAND AND )
WIFE,
)
)
Defendants.
)

-------------------------)
Notice is hereby given that CHARLES R. DEAN, JR., of DEAN AND
KOLTS, Attorney at Law, has associated with CATHERINE L. DULLEA,
and is now co-attorney for Plaintiffs.

By:

Dated:

CATHERINE L. DULLEA

Dated:

11-*9
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FICATE OF MAILING
I hereby certify that true and co~ct Copi~the foregoing
were mailed, postage prepaid, this 7/l day of ~
2009, to:

.I

DOUGLAS S. MARFICE
Attorney at Law
Ramsden & Lyons
P.O. Box 1336
Coeur d'Alene, ID 83816-1336

CATHERINE L. DULLEA

- /3 L/ASSOCIATION OF COUNSEL 2
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DOUGLAS S. MARFICE, ISB #4072
APRIL M. LINSCOTT, ISB #7036
RAMSDEN & LYONS, LLP
700 Northwest Blvd.
P.O. Box 1336
Coeur d'Alene ID 83816-1336
Telephone:
(208) 664-5818
Facsimile:
(208) 664-5884
Attorneys for Defendants Patrick and Monica Gunter

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

INSIGHT LLC, an Idaho limited liability
company; DONALD F. HUTTON, an
unmarried man; HL T REAL ESTATE LLC,
an Idaho limited liability company; THE
EARLE-HENRION TRUST, Dated January
27, 1998, sole and separate property of
DANIEL C. EARLE; and INDEPENDE~vr
MORTGAGE LTD. CO., an Idaho limited
liability company,

Case No. CV 08-1538

DEFENDANTS PATRICK AND
MONICA GUNTER'S
SUPPLEMENTAL RESPONSE TO
PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

Plaintiffs,
vs.
SUMMIT, INC., an Idaho corporation; RON
HAZEL, an individual; SARAH HAZEL,
spouse of Ron Hazel; DAREN BROTT, an
individual; SUSAN BROTT, spouse of
Daren Brott; and PATRICK GUNTER and
MONICA GUNTER, husband and wife,

Defendants.
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SUPPLEMENTAL ARGUMENT
This is a case regarding competing lien interests in a parcel of real property for purposes
of a mortgage foreclosure. On April 21, 2000, Patrick and Monica Gunter ("Gunters") entered
into a Purchase and Sale Agreement with Summitt, Inc. ("Summitt"). Gunter AfJ.

The

Agreement did not provide for financing. Gunter AfJ. Ex. 1. The Gunters ultimately agreed to
carry $200,000.00 of the purchase price through a promissory note secured by a deed of trust.
Gunter Ajf. The Gunters were never informed that Summitt was also financing the remainder of

the purchase price. Id.

The remainder of the purchase price was financed by Independent

Mortgage. Now, Independent Mortgage is claiming that its mortgage has priority over the
Gunters' deed of trust.
However, a duly recorded interest is effective against a prior unrecorded interest only
where the recorded interest is taken with valuable consideration and without constructive or
actual knowledge that an unrecorded interest exists. Farm Bureau Fin. Co., Inc., v. Carney,
100 Idaho 745, 747-748, 605 P.2d 509, 511-512 (1980). When a subsequent encumbrancer
has actual knowledge of a prior interest, it makes no difference whether the prior interest was
recorded. Jd. Here, Independent Mortgage was aware of the Gunters unrecorded interest
(their deed of trust) in the property. Casey Krivor, on behalf of Independent Mortgage,
stated in his deposition as follows:

Q.... when did you first become aware of the Gunters' note?
A. At the time we were making the loan.
Q. And how did you become aware of that?

A. That I wasn't going to loan $800,000.00 on this piece of property. So the
only way I'm going to do that is to have Gunters carry a second position
behind us.
DEFENDANTS PATRICK AND MONICA GUNTEW~ jUP_PLEMENTAL RESPONSE TO PLAINTIFFS'
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Q. So did Summit Tell you that they had this - they were going to have this
$200,000.00 note? Is that how you became aware of it?
A. Yes.

Krivor Depo. Tr.pp. 15-16, II. 25-11

As additional evidence that Independent Mortgage was aware of the Gunters deed of
trust from the beginning of its transaction, the Gunters offer Exhibit 2 to Krivor's Deposition.
Exhibit 2 is a Loan Information Worksheet. Mr. Krivor testified in his deposition that it was
his handwriting on the majority of the document. Krivor Depo. Tr. p. 12, II. 22-24, pp. 1314, II. 19-7, Ex. 2. Exhibit 2 is drafted by Independent Mortgage once it decides to do the

loan. Krivor Depo. Tr. p. 11, 11.13-17. Exhibit 2 mentions the Gunters' note on page 2.
Krivor Depo. Tr. Ex. 2.

Other documentation confirming Independent Mortgage's knowledge of the Gunters
deed of trust exists.

Stephanie Reif, an employee at Independent Mortgage, prepared

documents necessary to finalize Independent Mortgage's loan. Krivor Depo. Tr. p. 11, II. 1820.

One of the documents that Stephanie prepared is an instruction form for the title

company. Krivor Depo. Tr. p. 17, II. 14-20, p. 18, II. 2-8, Ex. 3. Stephanie indicated on
Exhibit 3 that Sandpoint Title was to "[r]ecord the enclosed documents on 6/19/06 with WD
(warranty deed) from Gunter to Summitt 1SI position." Krivor Depo. Tr. Ex. 3. Stephanie
also wrote on the instruction sheet that she called Easyway (6 times) for a subordination
agreement from the Gunters. Krivor Depo. Tr.

Ex. 3. Finally, Stephanie writes on the

instruction form that "Independent Mtg Mortgage to be recorded in 1sl position before Gunter
2nd."

Krivor Depo. Tr. Ex. 3. Mr. Krivor testified in his deposition that Independent

Mortgage never got a subordination agreement.

DEFENDANTS PATRICK AND MONICA GUNTER/~ ~_PLEMENTAL RESPONSE TO PLAINTIFFS'
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Q. And then it looks like there's some little handwriting note that says "Called
Easyway six times for a subordination agreement." Is that also Stephanie's
handwriting, or do you know?
A. It looks like it.

Q. Okay. And that would be consistent with your understanding of what
happened is that she called Easyway, which is Carol A. Which is Carol.

Q. - to get the subordination agreement, and that never happened?
A. Correct.

Krivor Depo. Tr. p. 19, ll. 6-17.
When asked further about the subordination agreement Mr. Krivor stated as follows:
. .. subordination agreements were not necessary because once you're in first
position, that's - you know, you're recorded first; that's your position.
Q. How did you come to that understanding, that if you record it first, that's
your position?
A. Because that's what everyone tells us still. I mean, I don't need to do
subordination agreements if I - you know, if I'm recorded first, I'm first in
line.

Krivor Depo. Tr. p. 20, ll. 1-10.
Here, Independent Mortgage had actual knowledge of the Gunter's unrecorded
interest. Independent Mortgage even went so far as to attempt to get the escrow company to
issue a subordination agreement. There is no evidence that Independent Mortgage contracted
the Gunters directly, only that it contacted the escrow company regarding the subordination
agreement. When Independent Mortgage was unsuccessful in getting the escrow company to
issue a subordination of the Gunters' deed of trust, Independent Mortgage then took it upon
itself to intervene at the title company by instructing the title company to record its mortgage

DEFENDANTS PATRICK AND MONICA GUN1.!R·~ JI~P_LEMENTAL RESPONSE TO PLAINTIFFS'
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prior to recording the Gunters' deed of trust. I Incidentally, Exhibit 3 is dated June 16, 2006,
indicating that Independent Mortgage didn't attempt to get the subordination agreement until
after the Gunters already closed on the transaction. Independent Mortgage cannot be said to
have acted in good faith in its actions. "A duly recorded interest is effective against prior
unrecorded interests only where the recorded interest is taken for valuable consideration and
in good faith, i.e. 'without knowledge. '" Farm Bureau Fin. Co. Inc., 100 Idaho at 747-748,
605 P.2d at 511-512 (emphasis added), citing Langroise v. Becker, 96 Idaho 218,220,526
P.2d 178, 180 (1974); Garmo v. Clanton, 97 Idaho 696, 551 P.2d 1332 (1976); See also,

Fajen v. Powlus, 96 Idaho 625, 627, 533 P.2d 746, 748 (1975) (the question of good faith
depends upon whether it was known or whether a reasonable investigation would have
revealed that there was a competing claim.).

Independent Mortgage was aware of the

Gunters' competing claim. Independent Mortgage contacted a person from Easyway Escrow
regarding the competing claim with no response.

Independent Mortgage should have

contacted the Gunters directly about their claim.

This would have been a reasonable

investigation. Instead, Independent Mortgage, at its own peril, chose to ignore the Gunters'
claim and rely on the recording statutes for its protection.

Considering the actions of

Independent Mortgage it would be unfair, inequitable, and in contravention of the policy of
the recording statutes to allow Independent Mortgage to claim the benefit of I.e. § 55-812.

See, Fajen v. Powlus, 96 Idaho at 628,533 P.2d at 749 (where a lien claimant does not act in
1 The Gunters closed their portion of the transaction on June 9, 2006. The Gunters testified by Affidavit that they
were completely unaware ofIndependent Mortgage's loan against the property until 2007. A close inspection of the
mortgage and deed of trust reveals that the warranty deed was recorded at 4: 16 on June 20, 2006 with a recordation
number of 706583, the mortgage was recorded at 4: 17 on June 20, 2006 with a recordation number of 706584 and
the deed of trust was recorded at 4: 18 on June 20, 2006 with a recordation number of 706585. See, Aff. of Monica
Gunter and accompanying Exhibits. Another interesting fact to be considered by the Court is that the title policy
issued by Sandpoint Title on June 20, 2006 regarding the subject property, lists the Gunters' deed of trust on the
property. Krivor Depo. Tr. Ex. 5.

DEFENDANTS PATRICK AND MONICA
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good faith, it cannot claim the benefit ofIdaho Code § 55-812).
The Gunters testified by Affidavit that they were unaware of Independent Mortgage's
claim to an interest in the property until long after the closing of the transaction. Gunter AfJ
The Affidavit filed by the Gunters in combination with the deposition testimony of Casey
Krivor sets forth facts, when construed in favor of the Gunters, which directly contradict the
assertions of the Plaintiffs. Actual knowledge of the mortgage and deed of trust by the
parties is at issue; therefore, summary judgment is inappropriate. The party that took in good
faith without knowledge of a competing interest is the Gunters.

Their claim should be

allowed to stand in this case.
DATED this 29 th day of April, 2009.
RAMSDEN & LYONS, LLP

I M. Linscott, of the Firm
orneys for Defendants Gunter
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~ FACSIMILE (208) 265-1556

Catherine L. Dullea, Chtd.
Attorney at Law
101 N. Fourth Ave., Ste. 204
Sandpoint, ID 83864
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Attorneys for Defendants Patrick and Monica Gunter

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

INSIGHT LLC, an Idaho limited liability
company; DONALD F. HUTTON, an
unmarried man; HLT REAL ESTATE LLC,
an Idaho limited liability company; THE
EARLE-HENRION TRUST, Dated January
27, 1998, sole and separate property of
DANIEL C. EARLE; and INDEPENDENT
MORTGAGE LTD. CO., an Idaho limited
liability company,
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AFFIDAVIT OF APRIL M.
LINSCOTT IN SUPPORT OF
DEFENDANTS PATRICK AND
MONICA GUNTER'S
SUPPLEMENTAL RESPONSE TO
PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

Plaintiffs,
vs.
SUMMIT, INC., an Idaho corporation; RON
HAZEL, an individual; SARAH HAZEL,
spouse of Ron Hazel; DAREN BROTT, an
individual; SUSAN BROTT, spouse of
Daren Brott; and PATRICK GUNTER and
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Defendants.
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AFFIDAVIT OF APRIL M. LINSCOTT IN SUPPORT OF DEFENDANTS PATRICK AND MONICA GUNTER'S
SUPPLEMENTAL RESPONSE TO PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT - 1

APRIL M. LINSCOTT, being duly sworn upon oath, deposes and says:
1.

I am one of the attorneys for Defendants Patrick and Monica Gunter in the

above-referenced matter.

2.

Attached as "Exhibit A" are true and correct copies of excerpts and exhibits

from the deposition transcript of Casey Krivor, Manager of Independent Mortgage.

SUBSCRIBED AND SWORN to before me this 29 th day of April, 2009.

CERTIFICATE OF SERVICE
I hereby certify that on this 29 th day of April 2009, I served a true and correct copy of the
foregoing by the method indicated below, and addressed to the following:
Catherine L. Dullea, Chtd.
Attorney at Law
101 N. Fourth Ave., Ste. 204
Sandpoint, ID 83864

_ _ U.S. MAIL
- - HAND DELIVERED
OVERNIGHT MAIL
~ FACSIMILE (208) 265-1556
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IN THE Dr.

,ICT COURT OF THE FIRST JU[

IAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

)
INSIGHT LLC, an Idaho limited
) Case No. CV 08-1538
liability company; DONALD F.
)
HUTTON, an unmarried man; HLT
REAL ESTATE LLC, an Idaho limited )
)
liability company; THE
)
EARLE-HENRION TRUST, Dated
)
January 27, 1998, sole and
)
DEPOSITION OF
separate property of DANIEL C.
)
CASEY
KRIVOR
EARLE; and INDEPENDENT MORTGAGE
)
LTD. CO., an Idaho limited
)- MANAGEFt-OF--1 i-abi 1 it y- company;
) INDEPENDENT MORTGAGE
)
Plaintiffs,
) TAKEN ON BEHALF OF
vs.
)
THE DEFENDANTS

SUMMIT, INC., an Idaho
corporation; RON HAZEL, an
individual; SARAH HAZEL, spouse
of Ron Hazel; DAREN BROTT, an
individual; SUSAN BROTT, spouse
of Daren Brott; and PATRICK
GUNTER and MONICA GUNTER, husband
and wife,

)
)
)

AT
SANDPOINT, IDAHO

)
)

)

APRIL 16, 2009
AT 10:08 A.M.

)
)

)

)

Defendants.

)

---------------------------------)

REPORTED BY:
PATRICIA L. PULLO, CSR
Notary Public
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2

.!xt step would be for you to
Q. Th
and
look at the property and see if this is something that

3

you're interested in financing?

1

\-vere they different?

2

A.

Every transaction is different.

3

Q.

I guess what I was looking for is more

4

generally are they all commercial transactions?

4

A.

Yes.

Q.

And then the third step would be to fill out

5

A.

They're all commercial.

5

6
7
8

Q.

Let's go back to the beginning of this

6

this loan information sheet; is that kind of the order

7

of how things happen?

Mortgage got involved in this transaction that you can

8

9

recall? How did it come to you?

9

transaction. What was the first time that Independent

We had done a loan on the adjacent piece of

10

property, 142 acres next-door to this. And then Ron

11

A.

Yes.
MS. LINSCOTT: Can we get a copy of this to

10
11
12
13
14

came in and said he wanted to pick up this 18 acres

12

adjacent to it, which was the Gunters' house.

13

sort of a file set up here of the Gunters in the back

14

there. There's already a copy of that one.

15

for this property, the 142 acres plus 18?

A.

Q.
A.

16

Are you aware of what the ultimate plans were

mark?
MS. DULLEA: Sure.
THE WITNESS: Actually, there's one -- I have

15

It was going to be integrated between -- you

16

MS. LINSCOTT: That would be an extra one
that I can use?

17

know, there's some value in having that particular

17

THE WITNESS: Yeah.

18

piece of property attached to the 142 acres.

18
19

MS. LINSCOTT: Okay.

19
20

Q.

property were?

21
22

A.

To incorporate everything into a development

piece of ground.

23
24

And do you know what Summitt's plans with the

Q.

Do you know if it's for residential

A.

25

20

marked for identification.)

21

BY MS. LINSCOTT:

22
24

Q. NOW, on the front of this -- it's now been
marked as Exhibit No.2, the Loan Information
Worksheet. The loan is for -- it looks like the loan

25

amount is $616,OOO?

23

development, commercial development, combination?
Residential. It's a rural area.

(Whereupon, Deposition Exhibit No.2 was
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1

Q.

What did Summitt say when they brought this

2

18 additional acres to you? What did they tell you

3

about the acres?
A.

4
5
6

Q.

A.

Correct.

Q.

And it looks to me like you arrived at that

3

figure by -- well, let me back up a little bit.

Just that they wanted to buy it. They had

It's my understanding that the sales price of

5

the property was originally $799,000. Is that your

6

understanding as well?

7

A.

Yes.

8

a -- they needed some financing on it to pick it up.

8

Q.

And that the Gunters were going to carry back

9

And it was -- they felt it was a good purchase for the

9

10

A.

1
2
4

Could you restate that.
What were the initial discussions with

Summitt about the 18 acres?

7

Page 13

adjacent 142 acres.

11

Q.

10

I noticed in your file this document. It's

a note on the property in the amount of 200,000. Was
that your understanding as well?

11

A.

In second position, yes.

Q.

The difference between the 799 and the

12

entitled, just for the record, Independent Mortgage

12

13

Ltd. Co., in big letters, Loan Information Worksheet.

13

14

Can you tell me about what the purpose of that document

14

(sic), it looks like you rolled in your loan fees to

15

is?

15

get to that -- to arrive at that figure; is that

16
17

A.

This is what I draft once we decide that we

16

correct?

are going to do the loan. And then I give it to, at

17

A.

Q.

18

this time, our closing -- in-house closing person was

18

19

Stephanie Reif. And then from this she prepares the

19

20

documents necessary to finalize the loan.

21

500,000 (sic) would be 599. So to get to the 16,6

Q.

Just so I understand the process a little

22

bit, you let me know if I have this correct. First,

23

Summitt would have came to you initially asking for a

24
25

loan on the property; would that be fair?
A. Yes.

M & M COURT REPORTING SERVICE, INC.

That's a correct assumption? Okay.
And on the second page -- again, is this --

20

it looks to me up here -- it looks like this was a

21

document that was prepared by -- it says Steph. Would

22

that be the Stephanie that you referred to earlier?

/1;;,1_
'1
23

_

Correct.

A.

Yes.

AQ.·

SO this is her handwriting on this document?
No. This is my handwriting and hers at the

y

1-800-879-1700
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Q.
A.

4

5
6

Q.

8
9
10

3

Q.

And how did you become aware of that?

A.

That I wasn't going to loan $800,000 on this

And then the very last sentence would be

5

piece of property. So the only way I'm going to do

6

that is to have Gunters carry a second position behind

7

us.

A.

The note, yeah.

Q.

Okay. In the middle of that last paragraph

8

Q.

10

how you became aware of it?

11

That means that there were terms on the 61011

So did Summitt tell you that they had this --

they were going to have this $200,000 note? Is that

9

format for 61011 note." What does that mean?
A.

At the time that we were making the loan.

4

that's your writing, it says "Loan term: Use exact

11

A.

Yes.

Stephanie's?

7

.inters' note?

2

SO the part that's the Loan Synopsis, that's

your handwriting?

3

aware of th

1

very bottom here.

2

A.

Yes.

12

note that -- loan that I wanted to use here. And it

12

Q.

SO those are discussions that you had --

13

appears that it's the -- if they paid us off within a

13

A.

Yes.

14

certain period of time -- I think this is six months --

14

Q.

-- with Summitt, letting them know that the

15

that we would only charge them -- we were going to

15

terms that you would carry the note would be only if
you were in first position?

16

charge them two and a half pOints, and then if they

16

17

didn't pay us off, then we would increase that fee and

17

A.

Yes.

Q.

Now, this note from Stephanie that's

18

recoup the other amount of funds that would be due to

18

19

us.

19

Stephanie's handwriting down here, is "Our mortgage to

20

record first. No subordination necessary." What does

21

that mean?

Q.

20
21

So the 61011, does that refer to a previous

note that you had with Summitt?

22

A.

22

Yes.

A.

That means that the subordination wasn't -- a

23

Q.

Okay.

23

subordination agreement wasn't necessary; our mortgage

24

A.

Yeah. This was 61036.

24

is to record first.

25

Q.

And then the second position on the 142

25

Q.

Do

know how that came about?
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1

acres. So the 61 -- it looks to me -- tell me if this

1

2

is what happened. It looks to me like the 61011 was

2

3

the original loan on the 142 acres.

4
5
6

9

Yes.

Q.

Okay. So what is the second position on

that? What does that mean?

7
8

A.

A.

We wrap it. So we have a first position loan

on the house and the 18 acres. And then there's
cross-collateralization, because we really didn't feel

A.

From what -- in looking back in our files is

we attempted to have Carol get a subordination -- Carol

3

with Easyway Escrow get a subordination agreement with

4

Gunters. But Carol being lackadaisical I guess

5

maybe -- I don't know if that's the right term or

6

not -- never got it done. And the title company said,

7

well, you're -- you know, you're recording first;

8

you're in first position.

9

10

the value was in the house and the 18 acres, that we

10

11

then take the second position on the adjacent piece of

11

MS. UNSCOTT: I guess that brings me to this
next exhibit which I see in your file also.
(Whereupon, Deposition Exhibit No.3 was

12

property, the 142 acres that we already have another

12

marked for identification.)

13

loan on. And then that would create the extra value we

13

BY MS. UNSCOTT:

14

would need in order to do this loan.

15
16

Q.

14

SO essentially you carry a first and a second

on the 142 acres?

17
18

A.

Yes.

Q.

Okay. And then there's a part with the

20

$200,000 to our note."
A.

16

document?
A.

Yes.

Q.

Do you know whose handwriting is on this

18

asterisk on here. "Sellers (Gunters) subordination

Exhibit 3. I noticed this is in your file,

so I assume that you've seen this before, this

17

19
21

Q.

15

19

document?

20

A.

Stephanie.

Yes.

21

Q.

I see her name at the very bottom. It says

"By: Stephanie."

22

Q.

How did that come about? I mean, how --

22

23

A.

They are to carry a second position behind

23

A.

Correct.

24

Q.

Do you know who Julie is?

24
25

us.

Q.

How did you -- when did you first become

M & M COURT REPORTING SERVICE, INC.

25_

L

;5I~on't know who Julie is. Somebody at

1-800-879-1700
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1

20

Sandpoint Title.

2

Q.

1

Okay. Is this a form that Sandpoint Title

not -- you

~

I,

subordination agreements were

2

necessary because once you're in first position,

3

would send you over blank and Independent Mortgage

3

that's -- you know, you're recorded first; that's your

4

would then fill in; is that how that works?

5

A.

4

position.

Yes.

5

Q.

6

Q.

What's the purpose of this form?

6

7

A.

This is directions for Sandpoint Title on the

7

8

recording and so forth of the loan documents.

9

10

Q.

SO this would have been directions from

Independent Mortgage to Sandpoint Title --

How did you come to that understanding, that

if you record it first, that's your position?
A.

Because that's what everyone tells us still.

8

I mean, I don't need to do subordination agreements if

9

I -- you know, if I'm recorded first, I'm first in

10

line. And that's ...

11

A.

Yes.

12

Q.

-- on how to handle this transaction?

13

A.

Exactly.

13

Mortgage didn't require subordination agreements. Now,

14

Q.

In the middle box on this, it looks like

14

however, Independent Mortgage does use subordination
agreements; is that correct?

11

12

15

there is direction to record enclosed documents on 6/19

15

16

with WD, which I would assume means warranty deed, from

16

Q.

Let me make sure if I understand this

correctly. The policy was in the past that Independent

A.

Yes.

17

Gunter to Summitt, first position. Do you know what

17

Q.

When did that change take place?

18

that is about?

18

A.

In the last year and a half, two years.

Q.

SO it would have been the policy at the time

19
20

A.

That is that they record -- once the warranty

deed is recorded from Gunter to Summitt, then our deed

19
20

of this transaction to not require the subordination
agreements?

21

of trust or mortgage -- and this is a mortgage -- would

21

22

go -- would be recorded at that point, which would put

22

23

us in first position.

24
25

Q.

23

Okay. And then it looks like in the

24

second -- or I guess it would be a third box. We were

25

A.

Correct. We were -- subordination agreements

were new to us. It was new to our attorneys.

Q.

I want to talk a little bit now about the

closing of this transaction. Because it seems a little

Page 19

Page 21

1

just in the second box. The third box. Again, it says

1

odd to me. And I guess is this a -- did this closing

2

"Mortgage to be recorded first position before Gunter."

2

happen the way closings typically happen for

3

So that's consistent with the box that was above, is

3

Independent Mortgage?

4

your understanding?

4

A.

Yes.

5

Q.

The reason that it seems odd to me is because

5
6
7

A.

Yes.

Q.

And then it looks like there's some little

handwriting note that says "called Easyway six times

6

there's a title company involved and two separate

7

escrow entities involved in the closing. Is that -- is

8

for a subordination agreement." Is that also

8

that part of the closing -- was that typical for

9

Stephanie's handwriting, or do you know?

9

Independent Mortgage?

10

A.

It looks like it.

10

A.

Who was -- who's the second escrow?

11

Q.

Okay. And that would be consistent with your

11

Q.

There was Easyway Escrow, and also my

12

understanding of what happened is that she called

13

Easyway, which is carol --

14
15
16

12

understanding was Independent Escrow was Involved. And

13

is that not your understanding?
A.

That -- Independent Escrow is a long-term

A.

Which is Carol.

14

Q.

-- to get the subordination agreement, and

15

escrow holder. That's all it was. So Independent

16

Mortgage was -- we always close our own transactions

that never happened?

17

A.

Correct.

17

typically. And Carol was the closer for the

18

Q.

Does Independent Mortgage have a policy on

18

transaction between Summitt and Gunters. They both

19

subordination agreements, when to get them, why to get

19

used Carol numerous times for clOSing transactions.

20

them, that sort of thing?

20

And then Sandpoint Title was strictly for -- on our end

21

A.

Yes.

21

was strictly for title insurance and taking care of

22

Q.

And what is that policy?

22

making sure that all the documents are recorded in the

A.

Well, it's been a -- it's a -- been a long

23

proper order.

23
24

process. But we've come to the point where we require

24

25

subordination agreements on everything. Before, we did

25

a..A o.

Q.

Okay. So Independent Escrow did not have any

involvement in this particular transaction?

1 -800-879-170; /

L//.p -

KRIVOR, CASEY

·. ~NDEPENDENT MORTGAGE LTD. (,;0.
212 N. First Ave, Suite 103 • P.O. Box 90S • Sandpoint, 10 83864

Pbone:208-263-1877

Fax:208-263-47~

ILOAN INFORMATION WORKSHEEl1
CLOS1NG DATE

Uf

;:;

roea-t

BORROWER INFORMATION:

,., I

A

O7-V

6Ut1/Yl / tr:

Name:
~A~:.

poo~Num~:.

____________________________________________

___________________________________________

________________________________

~ti~m~Num~:.

Title
Personal Guarantor(s):.____________________________
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»i"Summit - Sagle 18 acres

6119/2006

Client

Summit Inc.

MODIFICATION

Term - MONTHS
Interest - FIXED
Monthly Payment

616000.00

6.00
12.00%
6160.00
0.00

0.00

0.0250

Title Insurance

(600000.00)
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(75.00)
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Reserve Account (rno)**
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Transnation

Transnation Title Insurance Company

Sandpoint Title Insurance, Inc.
120 South 2nd Avenue
Post Office Box 1767
Sandpoint, 10 83864
(800) 299-0025
Fax: (208) 265-4040

September 25, 2006
INDEPENDENT MORTGAGE
506 W. ALDER STE 200

RE:

Escrow No.:
Seller:
Buyer!Borrower:
Lender:
Property Address:

47535-TO
Patrick Gunter and Monica Gunter
Summitt Inc.
190 South Sagle Road, Sagle, ID 83860

In connection with the transaction recently handled for you by our company, we are pleased to enclose your
ORIGINAL final title policy and/or endorsements. If you have any title questions, please call Dan E. Waggoner
and refer to the above order number. If you have any billing questions, please call Natalie Litzell at (208) 2656262.
We value your opinion and would appreciate you taking a few minutes to complete the enclosed questionnaire.
Please return this in our self-addressed, stamped envelope.
We have created a special file regarding your property and are therefore in a position to render you expedient and
cost efficient service with your future transactions. In the event you desire to sell or refinance your property in the
future, please contact us for special discounts and faster service .
..

_---

--.-

----------------------- - - -

Assuring you of our appreciation of this business and looking forward to serving you again, we remain.
,

(.

-/5/-

La •• un ••• c. n .. a

Transnation
'
C LlandAmerica Privacv
Policv
I It e Insurance ompany~ .
"
" Notice
nat'I'on -"I
LandAmerica Financial Group, Inc, and its family of affiliated companies ("LandAmerica") respect the privacy of
our customers' personal information. This Notice explains the ways in which we may collect and use personal
information under the LandAmerica Privacy Policy.
LandAmerica provides title insurance and other real estate services through its affiliates. The three largest members
of the LandAmerica family, Commonwealth Land Title Insurance Company, Lawyers Title Insurance Corporation,
and Transnation Title Insurance Company, and their affiliates, issue title policies and handle real estate closings
across the country. You may review a complete list of the LandAmerica family of affiliates covered by this Privacy
Policy on our website at ht1p:llwww.1andamcom under the privacy policy link or request a copy be sent to you from
the address listed below. The LandAmerica Privacy Policy applies to all LandAmerica customers, former customers
and applicants. Please visit our website for an explanation of our privacy practices relating to electronic
communication.

What kinds of information we collect. Depending on the services you use, the types of information we may collect
from you, your lender, attorney, real estate broker, public records or from other sources include:
•
•

information from forms and applications for services, such as your name, address and telephone number;
information about your transaction, including information about the real property you bought, sold or financed
such as address, cost, existing liens, easements, other title information and deeds;
•
with closing, escrow, settlement or mortgage lending services or mortgage loan servicing, we may also collect
your social security number, as well as information from third parties including property appraisals, credit
reports, loan applications, land surveys, real estate tax information, escrow account balances, and sometimes
- bank account numbers or credit card account numbers to facilitate the transaction, and;
•
information about your transactions and experiences as a customer of ours or our affiliated companies, such as
products or services purchased and payments made.

How we use and disclose this in/ormation. We use your information to provide you with the services, products and
insurance that you, your lender, attorney or real estate brokers have requested. We disclose information to our
affiliates and unrelated companies as needed to carry out and service your transaction, to protect against fraud or
unauthorized transactions, for institutional risk control. to provide information to government and law enforcement
agencies and as otherwise permitted by law. As required to facilitate a transaction, our title affiliates record
documents that are part of your transaction in the public records as a legal requirement for real property notice
purposes.
We do not share any nonpublic personal information we collect from you with unrelated companies for their
own use.
We do not share any information regarding your transaction that we obtain from third parties (including credit
report information) except as needed to enable your transaction as permitted by law.
___ .w~a1sQ disclose,yonT name,..address and property information to..otber-eompanies who .perform marketing
services such as letter production and mailing on our behalf, or to other financial service companies (such as
iBsYraeee eempaBies, bBBks, mortgage brokers, eredit companies) with whom ""e ha~e joint marketing
arrangements. Additionally, some LandAmerica affiliates may share information about their transaction and
experiences with you in order to identify opportunities to market other LandAmerica services or products that may
be useful to you.

How we protect your in/ormatWn. We maintain administrative, physical, electronic, and procedural safeguards to
guard your nonpuhlic personal information. We reinforce our privacy policy with our employees and our
contractors. Joint marketers and third parties service providers who have access to nonpublic personal information
to provide marketing or services on our behalf are required by contract to follow appropriate standards of security
and confidentiality.
Title insurance agents may be covered by this policy. If your transaction goes through a title insurance agent that is
not part of the LandAmerica family, the agent handling your transaction should provide you with the agent's own
privacy policy or evidence that the agent has adopted our policy.
If you have any questions about this privacy statement or our practices at LandAmerica, please email us at
customerservice@landam.comor write us at: LandAmerica Privacy, P.O. Box 27567, Richmond, VA 23261-7567.
Fonn 3391-6 (Effective June 2006)
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POLICY OF Til L.C INSURANCE
Issued by

Transnation Title Insurance Company

~~

LandAmerica
. . Transnation

TransnaOOn Title Insurance Company is a member of the
LandAmelica family of title insurance underwriters,

POLICY NUMBER

F52-11blLtSl
,

Ji,

SUBJECT TO THE EXCLUSIONS FROM COVERAGE. THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B AND THE CONDrrlONS AND
STIPULATIONS. TRANSNATION TrrLE INSURANCE COMPANY. an Arizona corporation, herein called the Company. insures. as of Date of POlicy shown in
Schedule A. against loss or damage, not exceeding the Amount of Insurance stated in Schedule A. sustained or incurred by the insured by reason of:
Title to the estate or interest described in Schedule A being vested other than as stated therein;
Any defect in or lien or encumbrance on the title;
Unmarketabllity of the title;
Lack of a right of access to and from the land;
The invalidity or unenforceability of the lien of the insured mortgage upon the title;
The priority of any lien or encumbranoe over the lien of the insured mortgage;
Lack of priority of the lien of the insured mortgage 0\18( any statutory lien for services. labor or material:
(a) arising from an imprCMl(Oent or wort related to the land which is contracted for or commenced prior to Date of Poficy; or (b) arising from an improyement or
worX related to the land which is contracted for or commenced subsequent to Date of Poficy and which is financed in whole or in part by proceeds of the
indebtedness secured by the insured mortgage which at Date of Poficy the insured has advanced or is obligated to advance;
The invalidity or unenforceabillty of any assignment of the insurad mortgage. provided the assignment is shown In Schedule A. or the failure of the assignment
shown In Schedule A to vest title to the insured mortgage in the named insured assignee free and clear of all liens.

1.

2.
3.
4.
5.
6.
7.

8.

:jl.

:~i

!~:

The Company will also pay the costs, attorneys' fees and expenses incurred in defense of the title or the lien of the insured mortgage, as insured, buI only to the
extent provided in the Conditions and Stipulations.

~

;:!

;i l ,

:U:

;,::g;

IN WrrNESS WHEREOF, TRANSNATION TrrLE INSURANCE COMPANY has caused Its corporate name and seal to be hereunto affixed by its duly authorized
officers, the Poficy to become valid when countersigned by an authorized officer or agent of the Company.

:~'

TRANSNATION TITLE INSURANCE COMPANY ir"

:.,

Attest:

By:

')1

It;;

President

;lii

,~;

:J/

'i
iiI

excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys' fees or expenses

ich arise by reason of:
(a) Any law, ordinance or governmental regulations (including but not limited to building and zoning laws, ordinances, or regulations) restricting. regulating,
prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (ii) the characler, dimensions or location of any Improvement now or hereafter
~ the land; (iii)~ara.!!on ~ ~p_ gr a chal1Q!l in the diml!n¥Q!1S or lI!!Ia of the Iand.Q! ~ of which the land is or was a part; or eM
-enVIronmental prOfiiClron, or ffie elfectotany Violation of these laws, ordinances or governmental regulations, except to the extent that a notice of the
enforcement thereof or a notice of a defect, lien or encumbrance resulting from a violation or alleged viofation affecting the land has been recorded in the public
records at Date of Policy (t.) Any govemmeAtal police powe,:AOt..xr.:luded by la) abo1.,
tQ IRe 8llteAllAat a AOIiQe of #Ie 81111FIlise lAeFlaf er a Retiae of
a defect, lien or encumbrance resulting from a violation or alleged viofation affecting the land has been recorded in the public records at Date of Policy.
2.
Rights of eminent domain unless notice of the exercise thereof has been recorded in the public records at Date of Poficy, buI not excluding from coverage any
taking which has occurred prior to Date of Poficy which would be binding on the rights of a purchaser for value without knowiedge.
3.
Defects, liens, encumbrances, adverse claims or other matters: (a) created, suffered, assumed or agreed to by the insured claimant, (b) not known to the
Company, not recorded in the public records at Date of Poficy. but known to the insured claimant and not disclosed in writing to the Company by the insured
claimant prior to' the date the insured claimant became an insured under this policy; (c) resulting in no toss or damage to the insured claimant; (d) attaching or
created subsequent to Date of Poficy (except to the extent that this policy insures the priority of the lien of the insured mortgage over any statutory lien for
services, labor or material); or (e) resulting in loss or damage which would not have been sustained if the insured claimant had paid value for the insured
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EXCLUSIONS FROM COVERAGE

,~j

7.
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~~~bilily

of the lien of the insured mortgage because of the inability or failure of the insured at Date of Poficy, or the inability or failure of any
subsequent owner of the indebtedness, to comply with applicable doing business laws of the state in which the land is situated.
Invalidity or unenforceability of the lien of the insured mortgage, or claim thereof, which arises out of the transaction evidenced by the insured mortgage and is
based upon usury or any consumer credit protection Of' truth in lending law.
Any statutory lien for services, labor or materials (or the claim of priority of any statutory lien for services, labor or materials over the lien of the insured
mortgage) arising from an improvement or work related to the land which is contracted for and commenced subsequent to Date of Poflcy and is not financed in
whole or in part by proceeds of the indebtedness secured by the insured mortgage which at Date of Poficy the insured has advanced or is obligated to

~~=,;,.

which arises cui of the transaction creating the interest of the mortgagee insured by this policy, by reason of the operation of federal bankruptcy,
state insolvency, or similar creditors' rights laws. thal is based on:
(a) the transaction creating the Interest of the insured mortgagee being deemed a fraudulent conveyance or fraudulent transfer; or
(b) the subordination of the interest of the insured mortgagee as a result of the application of the doctrine of equitable subordination; or
(c) :u':::nsaction creating the interest of the insured mortgagee being deemed a preferential transfer elCept where the preferential transfer results from the
(i)
(ii)

to timely record the instrument of transfer; or
of such recordation to impart notice to a purchaser for value or a judgment or lien creditor.
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Sandpoint Title Insurance, Inc.
Agent for

Transnation
MORTGAGE TITLE INSURANCE POLICY
Schedule A
File Number 47S3S-TO
Date of Policy: June 20,2006 at 4:19PM

Policy Nwnber: FS2-11614S1
Amount of Insurance $616,000.00
Premium: $
Premium Reflects Re-issue Credit

0

Sinmltaneous Issue Fee: $75.00
1.

Name of Insured:

Insight LLC and Donald F. Hutton and Herbert Lazar Revocable Trust and the Earle Henrion Trust
2.

The estate or interest in the land, which is encumbered by the insured mortgage is:

Fee Simple
3.

Title to the estate or interest in the land is vested in:

Summitt Inc., an Idaho Corporation
4.

The insured MortgageIDeed of Trust and the assignments thereof, if any, are described as follows:

MORTGAGE AND THE TERMS AND CONDITIONS THEREOF:
MORTGAGOR:
SUMMITT, INC., AN IDAHO CORPORATION
MORTGAGEE:
INDEPENDENT MORTGAGE LTD. CO., AN IDAHO LIMITED LIABILITY COMPANY
ORlGINAL AMOUNT:
$616,000.00, PLUS INTEREST
DATEDIRECORDED:
JUNE 19, 2006/JUNE 20,2006
INSTRUMENT NO.:
706584
INCLUDES OTHER PROPERTY
THE MORTGAGEE'S INTEREST HAS PURPORTEDLY BEEN ASSIGNED TO INSIGHT, LLC, AN IDAHO LIMITED
11 % INTERESrAND DONALD F. HU I ION, AN' UNMARRIET'lD-----MAN, AS TO AN UNDMDED 14% INTEREST ANJ?JIERBERT LAZAR REVOCABLE TRUST, STEVEN G. LAZAR,
TRUSTEE, AS TO AN UNDMDED 25% INTEREST AND THE EARLE-HENRION TRUST, DATED JANUARY 27,
1998, SOLE AND SEPARATE PROPERTY OF DANIEL C. EARLE, AS TO AN UNDIVIDED 25% INTEREST ON
JUNE 20, 2006, UNDER INSTRUMENT NO. 706586, RECORDS OF BONNER COUNTY, IDAHO.

-~;1\s-ro-ANLJNDIVJI)ED

5.

The land referred to in this Policy is described as follows:

A tract ofland in the North half of the Southeast quarter of Section 15, Township 56 North, Range 2 West of the Boise
Meridian, described as follows:
Beginning at the Southwest comer of the Northeast quarter of the Northeast quarter of the Southeast quarter, which point is
South 00° 35'59" East a distance of 659.69 feet;

-JSL/This policy is invalid unless the insuring provisions and Schedules A and B are attached.

SCHEDULE A - continued
File

n~ti2951!!ifdnsurance Company

Policy No. Error! Reference source not found

Thence North 89° 55'36" West a distance of 656.19 feet from the Northeast comer of said Northeast quarter of the Northeast
quarter of the Southeast quarter (East quarter comer);
Thence North 00° 24'58" West along the West line of said Northeast quarter of the Northeast quarter of the Southeast quarter
a distance of 605.56 feet to a point on the Southerly right of way line of the existing Burlington Northern Railroad;
Thence South 52° 21'18" West along said right of way line a distance of823.68 feet to a point on the East line of the
Northeast quarter of the Northwest quarter of the Southeast quarter;
Thence South 00° 13'56" East along said East line a distance of 101.64 feet to the Southeast comer of said Northeast quarter
of the Northwest quarter of the Southeast quarter;
Thence North 89° 55'36" West along the South line of said Northeast quarter of the Northwest quarter of the Southeast
quarter a distance of 131.96 feet to said Southerly right of way line of the B.N.R.R.;
Thence South 52° 21'18" West along said right of way line a distance of 40.83 feet;
Thence South 06° 02'51" Basta distance ofl88.98 feet;
Thence South 00° 38'44" West a distance of 208.42 feet;
Thence South 25° 36'31" West a distance of 149.98 feet;
Thence North 78° 57'55" East a distance of 1132.20 feet;
Thence North 00° 04'24" East a distance of338.48 feet to a point on the South line of said Northeast quarter of the Northeast
quarter of the Southeast quarter;
Thence North 89° 55'36" West along said South line a distance of243.97 feet to the point of beginning, Bonner County,
Idaho;
TOGETHER WITH a tract ofland in the Northeast quarter of the Northeast quarter of the Southeast quarter of Section 15,
Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho, more specifically described as follows:
Commencing at the Northeast comer of said Northeast quarter of the Northeast quarter of the Southeast quarter (East quarter
comer);
Thence North 89° 55'69"" Westaiong 1hei'furtlr line of said-Notthea-srquarter of
a distance of527.76 feet to the true point of beginning;

me Northeasrquaner or tl1eSOli1:lieast quarter

Thence continuing North 89° 55'09" West a distance of 55.80 feet to a point on the Southeasterly right of way line of the
existing Burlington Northern Railroad;
Thence South 52° 21'18" West along said right of way line a distance of88.56 feet;
Thence leaving said right of way line, South 00° 24'58" East along the West line of said Northeast quarter of the Northeast
quarter of the Southeast quarter a distance of 605.56 feet to the Southwest comer of said Northeast quarter of the Northeast
quarter of the Southeast quarter;
Thence South 89° 55'36" East along the South line of said Northeast quarter of the Northeast quarter of the Southeast quarter
a distance of 119.70 feet;
Thence leaving said South line, North 00° 09'31" East a distance of 659.72 feet to the true point of beginning;
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Company
P0 Iicy No. Error.I Re fierence source not
File TransnatiousTitla,tnsurance
Number: 41 3>Tv
AND TOGETIffiR WITH the North 40 feet of the Southeast quarter of the Northeast quarter of the Southeast quarter of
Section 15, Township 56 North, Range 2 West, Boise Meridian, Bonner County, Idaho;
EXCEPT that portion thereoflying within the tract of land described by Instrument No. 263163, in the records of Bonner
County, Idaho.
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Transnation
Transnation Title Insurance Company

SCHEDULEB
File Number: 47535-TO

Policy No. F52-1161451

This Policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) by
reason of the following:

STANDARD EXCEPTIONS
a)

Rights or claims of parties in possession or claiming to be in possession not shown by the public records.

b) Easements, or claims of easements, not shown by the public records.
c)

Encroachments or questions of location, boundary and area, which an accurate survey may disclose.

d)

Any adverse claim based upon the assertion that (a) some portion of the land forms the bed or bank of a navigable river
or lake, or lies below the mean high water mark thereof; (b) the boundary of the land has been affected by a change in the
course or water level of a navigable river or lake; (c) the land is subject to water rights, claims or title to water and to any
law or governmental regulation pertaining to wetlands.

e)

Any lien, or right to a lien for services, labor or material heretofore or hereafter furnished, imposed by law and not shown
by the public records.

f)

Unpatented mining claims; reservations or exceptions, in patents or in acts, authorizing the issuance thereof; water rights,
claims or title to water.

g)

Any service, installation or connection charges for sewer, water or electricity.

h)

General taxes not now payable; matters relating to special assessments and special levies, if any, preceding the same
becoming a lien.

i)

Liens that might be disclosed by any Notice of Lien filed in the Office of the Secretary of State of Idaho against the
vested owner or prior owner or against the purchaser of the land described herein.

--------- ------ -- -

-

- ----

-/67This policy is invalid unless the insuring provisions and Schedules A and B are attached.

. . . Transnation .
nsnation Title Insurance Company

MORTGAGE TITLE INSURANCE POLICY
SCHEDULE B - PART I
File Number: 47535-TO

Policy No. F52-1161451

This Policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which
arise by reason of:

1.

YIELD TAXES FOR THE SECOND HALF OF 2005 IN TIlE AMOUNT OF $26.76, BILLING NO. 59409F, RP
56N02W157401A.

2.

GENERAL TAXES FOR THE YEAR 2006, A LIEN IN TIlE PROCESS OF ASSESSMENT, NOT YET DUE OR
PAYABLE.

3.

EASEMENT AND CONDmONS CONTAINED THEREIN:
RECORDED:
AUGUST 23, 1982
INSTRUMENT NO.:
259074
IN FAVOR OF:
PACIFIC POWER AND LIGHT COMPANY, INC.
FOR:
ELECTRIC DISTRIBUTION LINE WITH APPURTENANCES AND INCIDENTAL
PURPOSES INCLUDING RIGHT OF INSPECTION
AFFECTS:
SUBJECT PROPERTY
CORRECTED EASEMENT, RECORDED MARCH 24,1983 AS INSTRUMENT NO. 267619, IN BOOK 102 OF
MISCELLANEOUS, PAGE 419.

4.

EASEMENT AND CONDmONS CONTAINED THEREIN:
RECORDED:
NOVEMBER 2, 1988
INSTRUMENT NO.:
354923
IN FAVOR OF:
NORTHERN LIGHTS, INC.
FOR:
ELECTRIC DISTRIBUTION LINE WITH APPURTENANCES AND INCIDENTAL
PURPOSES INCLUDING RIGHT OF INSPECTION
AFFECTS:
SUBJECT PROPERTY

5.

LEASE AND OPTION TO PURCHASE WITH TERMS AND CONDmONS THEREOF:
LESSOR:
LARRY PEAK
lESSEE'
DONVERHEI~~\~/E~RHJffi~I-----------------------------------TERM:
UNDISCLOSED

RECORDED.
INSTRUMENT NO.:

JM1JAltY 9, 1990
370786

6.

TERMS AND CONDmONS OF AN APPURTENANT EASEMENT AND CONDmONS CONTAINED THEREIN:
RECORDED:
JULY 27,1994
INSTRUMENT NO.:
449527
IN FAVOR OF:
PORTION OF HEREIN PREMISES
FOR:
INGRESS AND EGRESS AND UTILITIES
AFFECTS:
SUBJECT PROPERTY

7.

DEED OF TRUST AND THE TERMS AND CONDmONS THEREOF:
GRANTOR:
SVMMIIT, INC., AN IDAHO CORPORATION
TRUSTEE:
SANDPOINT TITLE INSURANCE
BENEFICIARY:
PATRICK GUNTER AND MONICA GUNTER, HUSBAND AND WIFE
ORIGINAL AMOUNT:
$200,000.00

This policy is invalid unless the insuring provjs~ and Schedules A and B are attached.
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Transnation
Transnation Titie insurance Company
DATEDIRECORDED:
INSTRUMENT NO.:

JUNE 19, 2006/JUNE 20,2006
706585

END OF SCHEDULE B

This policy is invalid unless the insuring

p~~~dSChedules A and B are attached.

CONDITIONS AND STIPULAnONS
i.

OF TERMS.

The following terms when used in this policy mean:
(a)
'insured': the insured named in Schedule A. The term "insured' also
includes:
(i)
the owner of the indebtedness secured by the insured mortgage and
;uccessor in ownership of the indebtedness except a successor who is an obligor
the provisions of Section 12(c) of these Conditions and Stipulations (reserving,
however, all rights and defenses as to any successor that the Company would have had
against any predecessor insured, unless the successor acquired the indebtedness as a
purchaser for value without knowledge of the asserted defect, lien, encumbrance,
adverse claim or other matter insured against by this policy as affecting title to the estate
or interest in the land);
(ii) any governmental agency or govemmental instrumentality which is an
insurer or guarantor under an insurance contract or guaranty insuring or guaranteeing
the indebtedness secured by the insured mortgage, or any part thereof, whether named
as an insured herein or not;
(iii) the parties designated in Section 2(a) of these Conditions and
Stipulations.
(b)
'insured claimant': an insured claiming loss or damage.
(c)
"knowledge" or 'known': actual knowledge, not constructive knowledge or
notice which may be imputed to an insured by reason of the public records as defined in
this policy or any other records which impart constructive notice of matters affecting the
land.
(d)
'land': the land described or referred to in Schedule A, and improvements
affixed thereto which by law constitute real property. The term 'land' does not include
any property beyond the lines of the area described or referred to in Schedule A, nor
any right, title, interest, estate or easement in abutting streets, roads, avenues, alleys,
lanes, ways or waterways, but nothing herein shall modify or limit the extent to which a
right of access to and from the land is insured by this policy.
(e)
'mortgage':
mortgage, deed of trust, trust deed, or other security
instrument
(f)
"public records': records established under state statutes at Date of Policy
tor the purpose of imparting constructive notice of matters relating to real property to
purchasers for value and without knowledge. With respect to section 1(a){iv) of the
Exclusions From Coverage, "public records' shaH also include environmental protection
liens fHed in the records of the clerk of the United States district court for the district in
which the land is located.
(g)
'unmarketability of the title": an alleged or apparent matter affecting the title
to the land, not excluded or excepted from coverage, which would entitle a purchaser of
the estate or Interest described in Schedule A or the insured mortgage to be released
from the obligation to purchase by virtue of a contractual condition requiring the delivery
of marketable title.
CONTINUATION OF INSURANCE.
(a) After Acquisition of Title. The coverage of this policy shall continue in force
as of Date of Policy in favor of (i) an insured who acquires all or any part of the estate or
interest in the land by foreclosure, trustee's sale, conwyance in lieu of foreclosure, or
other legal manner which discharges the lien of the insured mortgage; (ii) a transferee
of the estate or interest so acquired from an insured corporation, provided the transferee
is the parent or whoIly-owned subsidiary of the insured corporation, and their corporate
successors by operation of law and not by purchase, subject to any rights or defenses
the Company may have against any predecessor insureds; and (iii) any governmental
agency or governmental instrumentality which acquires all or any part of the estate or
interest pursuant to a contract of insurance or guaranty insuring or guaranteeing the
indebtedness secured by the insured mortgage.
(b) After Conveyance of Title. The coverage of this policy shall continue in force
as of Date of Policy In favor of an insured only so long as the insured retains an estate
or interest In the land or holds an indebtedness secured~a purchase money
mortgage given by a purchaser from the insured, or only so long as the insured shall
have liability by reason of covenants of warranty made by the insured in any transfer or
COllve}dil ICe of !foe esl"ale OJ Illtel est This pe/iey nH Aet eeAliAlle in forGe iR fa>.tor 4
any purchaser from the insured of either (i) an estate or interest in the land, or (ii) an
indebtedness secured by a purchase money mortgage given to the insured.
(c) Amount of Insurance: The amount of insurance after the acquiSition or after
the conveyance shall in neither event exceed the least of:
(i)
the Amount of Insurance stated in Schedule PI:,
(ii) the amount of the principal of the indebtedness secured by the insured
mortgage as of Date of Policy, interest thereon, expenses of toreclosure, amounts
advanced pursuant to the insured mortgage to assure compliance with laws or to protect
the lien of the insured mortgage prior to the time of acquisition of the estate or interest In
the land and secured thereby and reasonable amounts expended to prevent
deterioration of improvements, but reduced by the amount of all payments made; or
(iii) the amount paid by any governmental agency or governmental
instrumentality, if the agency or instrumentality is the insured claimant, in the acquisition
of the estate or interest in satisfaction of its insurance contract or guaranty.

Company shall in no case P' ""udice the rights of any insured under this
Company shall be prejudiced by the failure and then on'y to the extent 01

4.
DEFENSE AND PROSECUTION OF ACTIONS; DUTY OF INSURED CLAIMANT
TO COOPERATE.
(a) Upon written request by the insured and subject to the options contained in
Section 6 of these Conditions and Stipulations, the Company, at its own cost and
without unreasonable delay, shall provide for the defense of an insured in litigation in
which any third party asserts a claim adverse to the title or interest as insured, but only
as to those stated causes of action alleging a defect, lien or encumbrance or other
matter insured against by this policy. The Company shall have the right to select
counsel of its choice (subject to the right of the insured to object for reasonable cause)
to represent the insured as to those stated causes ot action and shall not be liable for
and will not pay the fees of any other counsel. The Company will not pay any fees, costs
or expenses incurred by the insured in the defense of those causes ot action which
allege matters not insured against by this policy.
(b) The Company shall have the right, at its own cost, to institute and prosecute
any action or proceeding or to do any other act which in its opinion may be necessary or
desirable to establish the title to the estate or interest or the lien of the insured
mortgage, as insured, or to prevent or reduce loss or damage to the inSUred. The
Company may take any appropriate action under the terms of this policy, whether or not
it shall be liable hereunder, and shall not thereby concede liability or waive any provision
of this poficy. If the Company shall exercise its rights under this paragraph, it shall do so
diligently.
(c) Whenever the Company shall have brought an action or interposed a
defense as required or permitted by the provisions of this policy, the Company may
pursue any litigation to final determination by a court of competent jurisdiction and
e>cpressly reserves the right, in its sole discretion, to appeal from any adverse judgment
or order.
(d) In all cases where this policy permits or requires the Company to prosecute
or provide for the defense or any action or proceeding, the insured shall secure to the
Company the right to so prosecute or provide defense in the action or proceeding, and
all appeals therein, and permit the Company to use, at its option, the name of the
insured for this purpose. Whenever requested by the Company, the insured, at the
Company's expense, shall give the Company all reasonable aid (i) in any action or
proceeding, securing evidence, obtaining witnesses, prosecuting or defending the action
or proceeding, or effecting settlement, and (ii) in any other lawful act which in the
opinion of the Company may be necessary or desirable to establish the title to the estate
or interest or the lien of the insured mortgage, as insured. If the Company is prejudiced
by the failure of the insured to furnish the required cooperation, the Company's
obligations to the insured under the policy shall terminate, including any liabifity or
obligation to defend, prosecute, or continue any litigation, with regard to the matter or
matters requiring such cooperation.

5. PROOF OF LOSS OR DAMAGE
In addition to and after the notices required under Section 3 of these Conditions
and StIpulations have been provided the Company, a proof of loss or damage signed
and sworn to by the Insured claimant shall be fumished to the Company within 90 days
after the insured claimant shall ascertain the facts giving rise to the loss or damage. The
proof of loss or damage shall describe the defect in, or lien or encumbrance on the title
or other matter insured against by this policy which cons titotes the basis of loss of
damage and shall state, to the extent possible, the basis of calculating the amount of the
loss or damage. H the Company is prejudiced by the failure of the insured ctaimant to
provide the required proof of loss or damage, the Company's obligations to the insured
under the policy shall terminate, including any liabHity or obligation to defend prosecute
or continue any litigation, with regard to the matter or matters requiring sOOtt proof oi
loss or damage.
In addition, the insured claimant may reasonably be required to submit to
examination under oath by any authorized representative of the Company and shall
- pI'Oduce for examination,. inspection and copying at SIi(1! reasonable times and places
as may be designated by any authorized representative of the Company, all records,
books, ledgers, checks, correspondence and memoranda, whether bearing a date
bateR! er after gate Elf PeIioy, whiGA ~,peRaiA loIRe 10.8 ord8m~II, if -..
requested by any authorized representative of the Company the insured claimant shaH
grant its permisSion, In writing, for any authorized representative of the Company to
examine, inspec.! and copy all records, books, ledgers, checks, correspondence and
memoranda In the cu~tody or. controf . of a third party, whic:h reasonably pertain to the
loss or damage. All Information designated as confidential by the insured claimant
provided to the Company pursuant to this Section shall not be disclosed to others
unless, in the reasonable judgment of the Company, it is necessary in the administration
of the claim. Failure of the insured claimant to submit for examination under oath
produce other reasonably requested information or grant permiSSion to secure
reasonably necessary intormation from third parties as required in this paragraph shall
terminate any liability of the Company under this policy as to that claim.

6. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; TERMINATION OF
LIABILITY.
In case of a claim under this policy, the Company shall have the following options:
(a) To Payor Tender Payment
the Amount of Insurance or to Purchase
3.
NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT.
the Indebtedness.
The insured shall notify the Company promptly in writing (i) in case of any litigation
(i) to payor tender payment of the amount of insurance under this policy
as set torth in Section 4(a) below, (Ii) in case knowledge shall come to an insured
together with any costs, attorneys' fees and expenses incurred by the insured claimant
hereunder of any claim of title or interest which is adverse to the title to the estate or
which were authorized by the Company, up to the time of payment or tender of paymeni
and which the Company is Obligated to pay.
'>St or the lien of the insured mortgage, as insured, and which might cause Joss or
(i~ to purchase the indebtedness secured by the insured mortgage for the
ge for which the Company may be liable by virtue of this policy, or (ii~ if title to the
amount owing thereon together with any costs, attomeys' fees and expenses incurred
~ .... te or interest or the lien of the insured mortgage, as insured, is rejected as
by the insured claimant which were authorized by the Company up to the time of
unmarketable. If prompt notice shall not be given to the Company, then as to the
purchase and which the Company is obligated to pay.
If the Company offers to purchase the indebtedness as herein prOvided, the owner
insured all liability of the Company shall terminate with regard to the matter or matters
for which prompt notice is required; prOvided, however, that failure to notify the
of the indebtedness shall transfer, assign, and convey the indebtedness and the insured
_ / )_/) _ mortgage, together with any collaterai security, to the Company upon payment therefor.
Conditions and

SIIP~S Continued InSide Cover

0'

,,

.'

.'

1

,

CONDITIONS AND STIPULATIONS
(continued)
Upon the exercise by the Company of either of the options provided for in
paragraphs (a)(i) or (a)(ii), all liability and obligations to the insured under this policy,
other than to make the payment required in those paragraphs, shall terminate. including
any liability or obligation to defend, prosecute, or continue any litigation, and the policy
shall be surrendered to the Company tor cancellation.
(b) To Pay or Otherwise Settle With Parties Other than the Insured or With
Insured Claimant
(i) to pay or otherwise seltte with other parties for or in the name of an
insured claimant any claim insured against under this policy, together with any costs,
attomeys' fees and ellPE'nses incurred by the insured claimant which were authorized by
the Company up to the time of payment and which the Company is obligated to pay; or
Iii) to payor otherwise seltte with the insured claimant the loss or damage
provided for under this policy, together with any costs, attorneys' fees and elq:)8nses
incurred by the insured claimant whiCh were authorized by the Company up to the time
of payment and which the Company is obligated to pay.
Upon the exercise by the Company of either of the options provided for in
paragraphs (b)(i) or (it), the Company's obligations to the insured under this policy for
the claimed loss or damage, other than the payments required to be made, shall
terminate, including any liability or obligation to defend, prosecute or continue any
litigation.
7. DETERMINATION AND EXTENT OF LIABILITY.
This policy is a contract of indemnity against actual monetary loss or damage
sustained or incurred by the insured claimant who has suffered loss or damage by
reason of matters insured against by this policy and only to the extent here described.
(a) The liability of the Company under this policy shall not exceed the least 0/:
(i) the Amount of Insurance stated in Schedule A, or, if applicable, the amount of
insurance as defined in Section 2 (c) of these Conditions and Stipulations;
(ii) the amount of the unpaid principal indebtedness secured by the insured
mortgage as limited or provided under Section 8 of these Conditions and Stipulations or
as reduced under Section 9 of these Conditions and Stipulations, at the time 0/ loss or
damage insured against by this policy occurs, together with interest thereon; or
(iii) the difference between the value of the insured estate or interest as insured
and the value of the insured estate or interest subject to the defect, lien or encumbrance
insured against by this policy.
(b) In the event the insured has acquired the estate or interest in the manner
described in Section 2(a) 0/ these Conditions and Stipulations or has conveyed the title,
then the liability of the Company shall continue as set forth in Section 7(a) of these
Condition and Stipulations.
(c) The Company will pay only those costs, attorneys' lees and expenses incurred
in accordance with Section 4 of these Conditions and Stipulations.

a.

LIMrrATION OF LIABILITY.
(a) If the Company establishes the title, or removes the alleged defect, lien or
encumbrance, or cures the lack of a right of access to or from the land, or cures the
claim of unmarketabllity of tiUe, or otherwise establishes the lien of the insured
'fgage, all as insured, in a reasonably diligent manner by any method, including
:lion and the completion of any appeals therefrom, it shall have fully performed its
~tions with respect to that matter and shall not be liable for any loss or damage
caused thereby.
(b) In the event of any litigation, including litigation by the Company or with the
Company's consent, the Company shall have no liability for loss or damage unlil there
has been a final determination by a court of competent jurisdiction, and disposition of all
appeals therefrom, adverse to the title or to the lien 0/ the insured mortgage, as insured.
(c) The Company shall not be liable for loss or damage to any insured for liability
VOluntarily assumed by the insured in settling any claim or suit without the prior written
consent of the Company.
(d) The Company shall not be liable for: (i) any indebtedness created subsequent
to Date of Policy except for advances made to protect the lien 0/ the insured mortgage
and secured thereby and reasonable amounts elCP8"ded to prevent deterioration of
improvements; or (iI) construction loan advances made subsequent to Date 0/ Policy,
except construction loan advances made subsequent to Date 0/ Policy for the purpose
of financing in whole or in part the construction of an improvement to the land which at
Date te Petie)' were seeured-ey-tfle-instJred-mortgage-and-whieIHhe insured was and·
continued to be obligated to advance at and after Date of Policy.

9.

Rf!OUeTIOH OfIINSt:Jf'lAHCf!, PtI!DUCTlON OR 1"!PtMINAT1ON OF LlABltlT'f.-"

(a) All payments under this policy, except payments made lor costs, attorneys'
fees and expenses, shall reduce the amount 0/ the insurance pro tanto. However, any
payments made prior to the acquisition of title to the estate or interest as provided in
Section 2(a) 0/ these Conditions and Stipulations shall not reduce pro tanto the amount
of the insurance afforded under this policy except to the extent that the payments
reduce the amount of the indebtedness secured by the insured mortgage.
(b) Payment in part by any person 0/ the principal of the indebtedness, or any
other obligation secured by the insured mortgage, or any voluntary partial satisfaction or
release of the insured mortgage, to the extent 01 the payment, satisfaction or release,
shaD reduce the amount of insurance pro tanto. The amount of insurance may thereafter
be increased by accruing interest and advances made to protect the lien of the insured
mortgage and secured thereby, with interest thereon, provided in no event shall the
amount of insurance be greater than the Amount of Insurance staled in Schedule A
(c) Payment in full by any person or the voluntary satisfaction or release of the
insured mortgage shall terminate ail liability of the Company except as provided in
Section 2( a) of these Conditions and Stipulations.
10. LIABILITY NONCUMULATIVE.
If the insured acquires title to the estate or interest in satisfaction of the
indebtedness secured by the insured mortgage, or any part thereof, it is expressly
, '~-1erstood that the amount of insurance under this policy shall be reduced by any
lOt the Company may pay under any policy insuring a mortgage to which exception
<en in Schedule B or to which the insured has agreed, assumed, or taken subject,
lit which is hereaftar executed by an insured and which is a charge or lien on the estate

-/ iRl-
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or interest described or referred io in Scheduie A, and bit: amount
deemed a payment under this policy.
11. PAYMENT OF LOSS.
(a) No payment shall be made without producing this policy for endorsement of
the payment unless the policy has been lost or destroyed, in which case proof of loss or
destruction shall be furnished to the satisfaction of the Company.
(b) When liability and the extent of loss or damage has been definitely fixed in
accordance with these Conditions and Stipulations, the loss or damage shall be payable
within 30 days thereafter.
12. SUBROGATION UPON PAYMENT OR SETTLEMENT.
(a) The Company's Right of Subrogation.
Whenever the Company shall have settled and paid a claim under this poliCY, all
right of subrogation shall vest in the Company unaffected by any act of the insured
claimant.
The Company shall be subrogated to and be entitled to all rights and remedies
which the insured claimant would have had against any person or property in respect to
the claim had this policy not been issued. If requested by the Company, the insured
claimant shall transfer to the Company all rights and remedies against any person or
property necessary in order to perfect this ri9ht of subrogation. The insured claimant
shall permit the Company to sue, compromise or settle in the name 0/ the insured
claimant and to use the name of the insured claimant in any transaction or litigation
involving these rights or remedies.
If a payment on account of a claim does not fully cover the loss of the insured
claimant, the Company shall be subrogated to all rights and remedies of the insured
claimant after the insured claimant shall have recovered its principal, interest, and costs
0/ coflection.
(b) The Insured's Rights and Umitations.
Notwithstandil1f;l the foregoing, the owner of the indebtedness secured by the insured
mortgage, prOVided the priority 0/ the lien 0/ the insured mortgage or its enforceability is
not affected, may release or substitute the personal liability of any debtor or guarantor,
or extend or otherwise modify the terms of payment, or release a portion of the estate or
interest from the ~en of the insured mortgage, or release any collateral security for the
indebtedness.
When the permitted acts of the insured claimant occur and the insured has
knowledge of any claim 0/ title or interest adverse to the title to the estate or interest or
the priority or enforceability of the lien of the insured mortgage, as insured, the
Company shall be required to pay only that part of any losses insured against by this
policy which shall exceed the amount, if any, lost to the Company by reason of the
impairment by the insured claimant of the Company's right of subrogation.
(cl The Companys Rights Against Non-insured Obligors.
The Company's fight 0/ subrogation against non-insured obligors shall exist and
shall include, without limitation, the rights of the insured to indemnities, guaranties, other
policies of insurance or bonds, notwithstanding any terms or Conditions contained in
those instruments which provide for subrogation rights by reason of this policy.
The Company's right 0/ subrogation shall not be avoided by acquisition of the
insured mortgage by an obligor (except an obligor described in Section 1 (a)(i) Of tI1ese
Conditions and Stipulations) who acquires the insured mortgage as a result of an
indemnity, guarantee, other policy of insurance, or bond and the obligor will not be an
insured under this policy, notwithstanding Section 1 (a)(i) 0/ these Condinons at ...;
Stipulations.
13. ARBITRATION.
Unless prohibited by applicable law, either the Company or the insured may
demand arbitration pursuant to the Title Insurance Arbitration Rules of the American
Arbitration Association. Arbitrable matters may include, but are not limited to, any
controversy or claim between the Company and the insured arising out of or reiating to
this policy, any service of the Company in connection with its issuance or the breach of
a policy prOVision or other obligation. All arbitrable matters when the Amount of
Insurance is $1,000,000 or less shall be arbitrated at the option of either the Company
or the insured. All arbitrable matters when the Amount of Insurance is in excess 01
$1,000,000 shall be arbitrated only when agreed to by both the Company and the
insured. Arbitration pursuant to this policy and under the Rules in effect on the date the
demand for arbitration is made or, at the option of the insured, the Rules in effect at
"-O:ttffof Po1fcy sllaff !)e"btnalrllrupon1l'le pantes. The award may 1nc10Cfe attorneys tees
only if the laws of the state in which the land is located permit a court to award
attoma ' fees to a revalli
a . Jud ment u n the award rendered b .tbe ..
en er In any cou
Vlng Juns
Ion
reo .
a
s may
The law 0/ the situs of the land shaH apply to an arbitration under the Title
Insurance Arbitration Rules.
A copy of the Rules may be obtained from the Company upon request.
14. LIABILITY LIMrrED TO THIS POLICY; POLICY ENTIRE CONTRACT.
(a) This policy together with ail endorsements, if any, attached hereto by the
Company is the entire policy and contract between the insured and the Company. In
interpreting any provision of this policy, this policy shall be construed as a whole.
(b) Any claim of loss or damage, whether or not based on negligence, and which
arises out of the status of the title to the estate or interest covered hereby or by any
action asserting such claim, shall be restricted to this policy.
(c) No amendment of or endorsement to this policy can be made except by a
writing endorsed hereon or attached hereto Signed by either the President, a Vice
President, the Secretary, an Assistant Secretary, or validating officer or authorized
Signatory 0/ the Company.
15. SEVERABILITY.
In the event any prOvision of this policy is held invalid or unenforceable under
applicable law, the policy shall be deemed not to include that provision and all other
provisions shaH remain in full force and effect.
16. NOTICES WHERE SENT.
All notices required to be given the Company and any statement in writing required
to be furnished the Company shall include :he number of this poUcy and shall be
addressed to: Consumer Affairs Department, P.O. Box 27567, Richmond, Virginia
23261·7567.
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Title insurance provides for the protection of your
real estate investment. We suggest you keep this
policy in a safe place where it can be readily
available for future reference.
If you have questions about title insurance or the
coverage provided by this policy, contact tf. ..
office that issued this policy, or you may c,
write:
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We thank you for choosing to do businesli with
Transnation Title Insurance Company, and look
forward to meeting your future title insurance needs.
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Catherine L. Dullea, ISB # 5309
Catherine L. Dullea, Chtd.
101 N. 4th St., Suite 204
Sandpoint, Idaho 83864
(208) 265-2276 / Fax (208) 265-1556
Charles R. Dean, Jr., ISB #5763
DEAN & KOLTS
Attorneys at Law
1110 West Park Place Suite 212
Coeur d'Alene, Idaho 83814
(208) 664-7794/ Fax (208) 664-9844
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO IN AND FOR THE COUNTY OF BONNER

) Case No.: CV 08-1538
)
)
) REPLY MEMORANDUM IN SUPPORT OF
) MOTION FOR SUMMARY JUDGMENT
)
)
)
)
)
)
Plaintiffs,
)
)
)
vs.
)
SUMMIT, INC., an Idaho corporation; RON, )
)
HAZEL, an individual; SARAH HAZEL"
)
spouse of Ron Hazel; DAREN BROTT, an,
)
individual; SUSAN BROTT, spouse of,
)
DAREN BROTT; and PATRICK GUNTER )
and, MONICA GUNTER, husband and wife, )
)
Defendants.
)
INSIGHT LLC, an Idaho limited liability,
company; DONALD F. HUTTON, an,
unmarried man; HLT REAL ESTATE LLC,
an Idaho limited liability company; THE,
EARLE-HENRION TRUST, Dated January,
27, 1998, sole and separate property of,
DANIEL C. EARLE; and INDEPENDENT,
MORTGAGE LTD. CO., an Idaho limited,
liability company,

----------------------------)
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INTRODUCTION
The opposition to plaintiffs' motion for summary judgment presents an issue with which
this Court is already familiar and has already found to be legally without merit - a claim by
vendors of real property (the Gunters) that, despite recording priorities, the purchase money
financing they accepted should be senior to the lien of a third party purchase money lender
(plaintiffs) since they were unaware of the third party financing at the time of the sale. As an
absolute and well-settled matter oflaw, the Gunters' position is dead wrong, as this Court has
already held in a virtually identical case.
OPERATIVE FACTS
The facts material to the issue before this Court are simple and largely undisputed. In the
spring of 2006, the Gunters entered into a contract to sell real property they owned in Bonner
County to Summitt, Inc. for $799,000. Summitt, through its principal, Ron Hazel, approached
Independent Mortgage Ltd. Co. ("lMLC") seeking a loan in the amount of the purchase price.
IMLC, a licensed mortgage broker and hard-money lender, naturally refused to make a loan for
full amount of the purchase price, explaining to Mr. Hazel that it would not consider making a
loan of more that 75% to value.
Mr. Hazel later returned to lMLC and reported that the Gunters were willing to finance
$200,000 of the purchase (roughly 25%). With that equity cushion, IMLC was willing to loan
the balance of the purchase price.
For some reason, the Gunters and Summitt agreed to have the purchase transaction
handled by Easyway Escrow, an independent escrow agent in Sandpoint. IMLC accordingly
funded its loan by sending the net proceeds thereof to Easyway for disbursement. Since IMLC
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required title insurance for its loan, the mortgage executed by Summitt was sent directly to
Sandpoint Title with instructions that IMLC's mortgage was to be recorded in first position.
The Gunters via Easyway Escrow also sent their mortgage to Sandpoint Title for
recordation. Surprisingly, given their current claim, the Gunters did so without instructions as to
recording priorities and without an order for title insurance. Receiving both mortgages and
without conflicting instructions, Sandpoint Title recorded both mortgages, IMLC's first and the
Gunters' second.
ARGUMENT

A.

The Gunters' Position. The Gunters' argument is easy to reduce to a few words -

"you knew about us; we did not know about you; we thought we were in first position; since you
knew about us, you had a duty of inquiry as to potential conflicting claims under the authority of

Farm Bureau Finance Co. v. Carney, 100 Idaho 745 (1980) and Langroise v. Becker, 96 Idaho
218 (1974); you are thus not a bona fide encumbrancer for value entitled to protection under
Idaho's recording statutes and we are". While having some facial logic if one focuses on "cherrypicked" language from Langroise, the Gunters' argument was completely derailed by the Idaho
"

Supreme Court in Estate of Skvorak, 140 Idaho 16 (2003), a case the Gunters surprisingly fail to
address.
B.

Langroise - Skvorak. The Gunters' reliance on Farm Bureau and Langroise is

legally and factually misplaced. I In Langroise, a buyer of an apartment building brought a
reformatiori :action against his seller to quiet title to a strip of adjoining land still owned by the
seller on which improvements appurtenant to the apartment building encroached. Also named
I Farm Bureau need not be addressed. It simply cites Langroise for the same proposition espoused by the Gunters
and is otherwise inapposite. The issues in Farm Bureau were whether factual issues existed as to a subsequent
actual knowledge of an existing lien sufficient to withstand summary judgment and whether a defective notary jurat
prevented thate;tisting lien from imparting constructive notice. Like Langroise, the case did not involve the
question of prionty of purchase money mortgages.
q

,1
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was the seller's secured lender. The lender asserted that it was absolutely protected by Idaho's
race-notice recording scheme since it encumbered the property without notice of the adverse
claim. In reversing a summary judgment for the lender, the Supreme Court held that the lender's
argument would allow a purchaser or encumbrancer with notice of an adverse claim or
encroachment to eliminate any rights held by the third party claimant simply by recording first.
Reciting that that was not the intent of a race-notice statute, the Court then held that one who
purchases or encumbers real property with notice of an inconsistent claim or fails to investigate
an obvious inconsistent claim does not take in good faith. Since a factual issue existed to
whether the encroachment was so obvious that lender was put on notice, Supreme Court sent the
case back to the District Court for trial of that issue.

Langroise involved an existing claim to title or possession ofreal property, not the
priority of two purchase money mortgages, as is the situation now before this Court. In Skvorak,
the Idaho Supreme Court was faced with that precise issue and a claim virtually identical to that
being made hy the Gunters. It found squarely against the position the Gunters now advocate.
The sellers in Skvorak took back a note secured by a mortgage for $250,000 of the
$700,000 pUrchase price. In agreeing to do so, they told their attorney, Nick Lamana, that they
would only finance part ofthe purchase price if their mortgage was in first position. The buyers
obtained the balance of the cash needed by obtaining an advance against timber sales from
Crown Pacific. As here, Crown Pacific knew about the sellers' financing. Also, as here, Crown
Pacific recorded its mortgage to secure its advance to the buyers before the sellers recorded
theirs.
When the buyers in Skvorak defaulted and filed for bankruptcy, the sellers contested the
priority of their lien. The Supreme Court first found that both liens were purchase money under

-//P(,-
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Idaho Code § 45-112 and thus that neither was entitled to priority over another for that reason
alone. The Supreme Court, while acknowledging the rules set forth in Langroise and similar
cases, then held that those rules did "not apply" to the issue before it. In so doing, the Supreme

Court specifically ruled that whether Crown Pacific was a good faith encumbrancer or not
was "irrelevant" (Jd., p. 22). What was determinative was the fact that Crown Pacific was the
"initial encumbrancer". Under Idaho Code § 55-811 et seq., Crown Pacific was entitled to
priority even though it knew about the sellers' loan and mortgage since Crown Pacific recorded
first.
Although not the dispositive ground for its decision, the Supreme Court also noted that
the sellers were similarly not bona fide encumbrancers for value even if they had not had actual
knowledge of the Crown Pacific loan. Crown Pacific's mortgage was recorded first and the
sellers thus had at least constructive notice of that lien when their mortgage was recorded (/d. p.
23).
The facts of Skvorak and the issues presented are virtually identical to those in this case.
Before this Court is the same issue - the priority of two purchase money mortgages. IMLC was
admittedly aware of the Gunters intended loan, but its mortgage was recorded first. That fact
alone ends the issue according to the Idaho Supreme Court and does not change simply because
IMLC attempted to get a subordination agreement to avoid any possible dispute as to priority.
As the Idaho Supreme Court held in Skvorak, the rules cited by the Gunters "do not apply" and
IMLC's knoWledge ofthe Gunters financing is "Irrelevant". Moreover, just like the sellers in
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Skvorak, the Gunters cannot themselves claim BFP status since they too had at least constructive
notice of a prior lien when their mortgage was recorded. 2
IMLC recorded first and, in any event, the Gunters are not BFPs. Plaintiffs, as IMLC's
assignees, are thus entitled to judgment as a matter oflaw.

Dated:~~~

2 The only difference here is that the Gunters' mortgage was recorded moments after IMLC's (unlike the days in
Skvorak), but nothing in Idaho's recording statutes imposes any time limits on when constructive notice is imparted
or effective.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~ day of May 2009, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

April M. Linscott
Ramsden & Lyons, LLP
PO Box 1336
Coeur d'Alene, ill 83816
Facsimile: (208) 664-5884

IZI
D
D
D

D

U.S. MAIL
FED EX GROUND
HAND DELIVERED
OVERNIGHT MAIL
FACSIMILE
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Catherine L. Dullea, ISB # 5309
Catherine L. Dullea, Chtd.
101 N. 4th St., Suite 204
Sandpoint, Idaho 83864
(208) 265-2276 / Fax (208) 265-1556
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Charles R. Dean, Jr., ISB #5763
DEAN & KOLTS
Attorneys at Law
1110 West Park Place Suite 212
Coeur d'Alene, Idaho 83814
(208) 664-7794 / Fax (208) 664-9844
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO IN AND FOR THE COUNTY OF BONNER

)
)
)
)
)
)
)
)
)
)
)
Plaintiffs,
)
)
)
vs.
)
SUMMIT, INC., an Idaho corporation; RON, )
)
HAZEL, an individual; SARAH HAZEL"
)
spouse of Ron Hazel; DAREN BROTT, an,
)
individual; SUSAN BROTT, spouse of,
)
DAREN BROTT and PATRICK GUNTER )
and, MONICA GUNTER, husband and wife, )
)
Defendants.
)
INSIGHT LLC, an Idaho limited liability,
company; DONALD F. HUTTON, an,
unmarried man; HLT REAL ESTA TE LLC,
an Idaho limited liability company; THE,
EARLE-HENRI ON TRUST, Dated January,
27, 1998, sole and separate property of,
DANIEL C. EARLE; and INDEPENDENT,
MORTGAGE LTD. CO., an Idaho limited,
liability company,

Case No.: CV 08-1538
SUPPLEMENTAL AFFIDAVIT IN
SUPPORT OF MOTION FOR SUMMARY
JUDGMENT

----------------------------)
Casey S. Krivor, being duly sworn, deposes and says:
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1.

I am a Manager of Independent Mortgage Ltd. Co., an Idaho limited liability

company ("IMLC"). IMLC is a mortgage broker headquartered in Sandpoint, Idaho, which
specializes in equity loans. I was directly involved in the transactions referenced below on
behalf of IMLC and testify to those matters based upon my personal knowledge.
2.

In the spring of 2006, I was approached by Ron Hazel, president of Summitt, Inc.

who inquired if IMLC would be willing to finance his purchase of the real property at issue in
this case. At the time, he was seeking financing for 100% of the $799,000 purchase price. On
behalf of IMLC, I declined, advising Mr. Hazel that IMLC would not consider making a loan of
more than 75% loan to value. IMLC (and ultimately its investors who would purchase the loan)
would need an equity cushion to insure that their interest is protected in the event of a default.
3.

Mr. Hazel later advised me that the sellers, Mr. and Mrs. Gunter, had agreed to

carry back $200,000 of the purchase price. A loan of $616,000 was acceptable to IMLC since it
would thus be protected by at least 25% in additional value.
4.

I, and thus IMLC, knew that the Gunters would be financing a portion of the

purchase price and appreciated that the loan they were making to Summitt, Inc. would be secured
by a deed of trust junior to IMLC's. To avoid any question in that regard (based on prior
experience with which this Court is familiar), IMLC advised Easyway Escrow that IMLC wanted
the Gunters to sign a subordination agreement. For some reason, the escrow officer did not
respond. Based on the assurance by the title company that a subordination agreement was
unnecessary if IMLC was first to record, IMLC protected itself by specifically instructing the
title company that IMLC's loan was to be recorded in first position. The Gunters did not instruct
the title company otherwise.
5.

IMLC would not have made the loan unless its security had priority.
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~ Casey

State ofIdaho
County of Bonner

S. Krivor

}
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SUBSCRIBED AND SWORN to before me the
Sandpoint, Idaho.
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CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on the ~ day of May 2009, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

April M. Linscott
Ramsden & Lyons, LLP
POBox 1336
Coeur d'Alene, ID 83816
Facsimile: (208) 664-5884

[gJ

o
o
o

o

U.S. MAIL
FEDEX GROUND
HAND DELNERED
OVERNIGHT MAIL
FACSIMILE

-- / 73--

May. 11. 2009

2:31PM

Rafl1'den & Lyons

No.6316

P. 2/11

DOUGLAS S. MARFICE, ISB #4072
APRIL M. LINSCOTf, ISB #7036
RAMSDEN & LYONS, LLP
700 Northwest Blvd.
P.O. Box 1336
Coeur d'Alene ill 83816-1336
Telephone: (208) 664-5818
Facsimile:
(208) 664-5884
Attorneys for Defendants Patrick and Monica Gunter

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDARO, IN AND FOR THE COUNTY OF BONNER

INSIGHT LLC, an Idaho limited liability
company; DONALD F. HUTTON, an
unmarried man; lILT REAL ESTATE LLC,
an Idaho limited liability company; THE
EARLE-HENRION TRUST, Dated Januaxy
27, 1998, sole and separate property of
DANIEL C. EARLE; and INDEPENDENT
MORTGAGE LTD. CO., an Idaho limited
liability company,

Case No. CV 08-1538
DEFENDANTS PATRICK AND
MONICA GUNTER'S MOTION TO
STRIKE

Plaintiffs,
vs.
SUMMIT, INC., an Idaho corporation; RON
HAZEL, an individual; SARAH HAZEL,
spouse of Ron Hazel; DAREN BROIT, an
individual; SUSAN BROTT, spouse of
Daren Brott; and PATRICK GUNTER and
MONICA GUNTER, husband and wife,
Defendants.
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COME NOW Defendants Patrick and Monica Gunter, by and through their attorneys
of record, Ramsden & Lyons, LLP, and move this Court for an Order Striking the Plaintiffs'
Supplemental Affidavit in Support of Motion for Summary Judgment.

This motion is

brought pursuant to lR.C.P. 56, I.RE. 402 and 802. This motion is based on the record on
file and supporting Memorandum
Oral Argument is requested.

DATED this

JL day of May, 2009.
RAMSDEN & LYONS, LLP

By: __~~~~__~_________
A M. Linscott, of the Finn
ttomeys for Defendants Gunter

CERTIFICATE OF SERVICE
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I hereby certify that on this
day of May 2009, I served a true and correct copy of
the foregoing by the method indicated below, and addressed to the following:
.
Catherine L. Dullea, Chtrl.
Attorney at Law
101 N. Fourth Ave., Ste. 204
Sandpoint, ID 83864

U.S. MAIL
_ _ HAND DELIVERED
OVERNIGHT MAIL
~ FACSIMILE (208) 265-1556

Charles R Dean, Jr.
DEAN & KOLTS
2020 Lakewood Dr., Su:o 212
Coeur d'Alene, ID 83814

DELIVERED
- - HAND
OVERNIGHT MAll..
~ FACSIMILE (208) 664-9844
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Attorneys for Defendants Patrick and Monica Gunter

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

INSIGHT LLC, an Idaho limited liability
company; DONALD F. HUTTON. an
unmarried man; m..T REAL ESTATE LLC,
an Idaho limited liability ~ompany; THE
EARLE-HENRION TRUST, Dated January
27, 1998, sole and separate property of
DANIEL C. EARLE; and INDEPENDENT
MORTGAGE LTD. CO., an Idaho limited
liability company,

Case No. CV 08-1538
MEMORANDUM IN SUPPORT OF
DEFENDANTS' MOTION TO
STRIKE AND IN RESPONSE TO
PLAINTIFFS' REPLY
MEMORANDUM

Plaintiffs,
vs.
SUM:MIT, INC., an Idaho corporation; RON
HAZEL, an individual; SARAH HAZEL,
spouse of Ron Hazel; DAREN BROTT, an
individual; SUSAN BROTT, spouse of
Daren Brott; and PATRICK GUNTER and
MONICA GUNTER, husband and wife,
Defendants.
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COME NOW Defendants Patrick and Monica Gunter, by and through their counsel of
record, and submit this Memorandum in Support of their Motion to Strike and in Response to
the Plaintiffs' Reply Memorandum.
ARGUMENT

1.

The Plaintiffs' Supplemental Affidavit in Support of Motion for Summary
Judgment must be stricken.

The Plaintiffs' Supplemental Affidavit in Support of Motion for Summary Judgment is
untimely. I.Re.p. 56(c) provides that "The motion, affidavits and supporting brief shall be
served at least twenty eight (28) days before the time fixed for the hearing." The only affidavit
filed by the Plaintiffs in support of their motion for sw:nmary judgment was the Supplemental
Affidavit. That Mfidavit was served on defendants. by mail, seven (7) days prior to the
hearing. The seIVice of the Affidavit was late and beyond any chance, as provided by the rule,
that the Defendants had to respond to it. The Supplemental Affidavit should be stricken.
The Defendants further object to the admissibility of paragraph 4 of the Affidavit.
Paragraph 4 sets fonh facts that would not be admissible in evidence in violation of lR.C.P.
56(e). Paragraph 4 of the Affidavit reads as follows:
4. I, and thus IMLC, knew that the Gunters would be fmancing a
portion of the purchase price and appreciated that the loan they were
making to Summitt, Inc. would be secured by a deed of trust junior to
IMLC's. To avoid any question in that regard (based on prior
experience with which this Court is familiar), IMLC advised Easyway
Escrow that IMLC wanted the Gunters to sign subordination agreement.
For some reason, the escrow officer did not respond. Based on the
. assurance by the title company that a subordination agreement was
unnecessary if IMLC was first to record, IMLC protected itself by
.specifically instructing the title company that IMLC's loan was to be
recorded in first position. The Gunters did not instruct the title company
otherwise.
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The first sentence of paragraph 4 must be stricken because it states information that is not based
on the affiant's personal knowledge in violation of I.R.E. 602. Mr. Krivor states that he knew
that the Gunter's deed of trust would be junior to IMLC's. This is not within Mr. Krivor's own
personal knowledge as he admits later in Paragraph four. Mr. Krivor attributes his knowledge
of the priority of the two competing interests to statements made by the title company. The
statements made by the title company are hearsay and should be stricken pursuant to 1.R.E. 802.
To the extent that Mr. Krivor's statements in the first sentence of paragraph 4 are not within his
own personal knowledge the statements must be stricken.

Mr. Krivor states, in the first portion of sentence 2, "To avoid any question in that
regard (based on prior experience with which this Court is familiar)." That portion of the

sentence must be stricken because it lacks foundation and personal knowledge. What prior
experience is Mr. Krivor referring to? How is the Court familiar with it? How is this ''prior
experience" that the "Court is familiar" with relevant to this case? The remainder of sentence
2, "IMLC advised Easyway Escrow that IMLC wanted the Gunters to sign a subordination
Agreement" is hearsay and inadmissible pursuant to I.RE. 802.

Sentence 4 of paragraph 4 states "Based on assurance by the title company that
subordination agreement was unnecessary ifIMLC was first to record, IMLC protected itself by
specifically instructing the title company that IMLC 's loan was to be recorded in first position.."

This sentence should be stricken as hearsay in violation I.RE. 802.
The final sentence in paragraph 4 should be stricken because it lacks personal
knowledge and foundation. How does Mr. Krivor know what the Gunters did?
The Plaintiffs' Supplement Affidavit must be stricken.
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Estate 01 Skvorak v. Sec. Union Title Ins. Co. is Inapposite to the Issue
Presented by the Gunters.

The question presented and answered by the Court in Estate of Skvorak, is not the same
question that is before this Court. In Skvorak the question was "the priority between a vendor
purchase money mortgage and a third party purchase money mortgage, where the vendor has
notice of the third party's mortgage and the third party's mortgage was recorded first." Estate
of Skvorak v. Sec. Union TUle Ins. Co., 140 Idaho 16, 22, 89 P.3d 856, 862 (2004). The

question in this case is the priority between a vendor purchase money mortgage and third party
mortgage, where the vendor is completely unaware of the third party mortgage, the third party is
aware of the vendor mortgage, and the third party intervenes with the title company to have its
mortgage recorded one the same day but in first position over the vendor purchase money
mortgage. The facts in Skvorak are different than the facts in this case. In Skvorak the sellers
of the real property were aware that the buyer was financing the remainder of the purchase price
with a third party. In this case the sellers of the real property were not aware that the buyer was
financing the remainder of the purchase price with a third party.
The Plaintiffs ask this Court to ignore part of the recording statute. The relevant
recording statute reads, ''Every conveyance of real property other than a lease for a term not
exceeding one (1) year, is void as against any subsequent purchaser or mortgagee of the same
property, or any part thereof, in good faith and for a valuable consideration, whose
conveyance is first duly recorded." Ie. § 55-812. [emphasis added] The Plaintiffs are
asking the Court to read only that portion of the statute that states "Every conveyance of real
property. " is void as against any subsequent purchaser or mortgagee of the same property ...
whose conveyance is first duly recorded." That reading ignores the requirement of good

.
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faith. The Court cannot read a statute in such a way as to make any portion of it a nullity. If
the Court adopts the plaintiff s argument a portion of the recording statute will be a nUllity.
Essentially, the requirement of good faith will not matter. It will only matter who records
first. In this case, the Plaintiffs recorded first but not in good faith.
Here) Independent Mortgage had actual lmowledge of the Gunters unrecorded
interest. Therefore, it did not encumber with good faith. As evidence of its lack of good
faith, Independent Mortgage

ev~

went so far as to attempt to get the escrow company to

issue a subordination agreement. When Independent Mortgage was unsuccessful in getting
the escrow company to issue a subordination of the Gunters' deed of trust, Independent
Mortgage then took it upon itself to intervene at the title company by instructing the title
company to record its mortgage prior to recording the Gunters' deed of trust.

In Independent Mortgage s argument to the Court. it goes so far as to imply that the
I

Gunters were dilatory in their actions because they did not ask the title company to record
their mortgage, first.

This argument assumes the Gunters were aware of reason to ask the

title company to record its mortgage first. The Gunters were only aware of their mortgage on
the property.

They were not aware of any reason to inquire into any priority interest.

Independent Mortgage, on the other hand, was acutely aware of its actions in taking
advantage of the GUnters. The Gunters were the only encumbrances in "good faith" in this
case. To that extent, the ruling in Skvorak does not apply.

II
II
II
II
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CONCLUSION
The Plaintiffs' Supplemental Affidavit must be stricken and the Plaintiffs' Motion for
Summary Judgment must be denied. The Court must not reward the Plaintiffs actions and
ignore the good faith requirement in the recording statute.
DATED this

-11- day of May, 2009.
RAMSDEN & LYONS, LLP

ril

. inscott, of the Finn

Attorneys for Defendants Gunter
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BONNER
INSIGHT LLC, an Idaho Limited Liability
Company, DONALD F. HUTTON, an
unmarried man. et al.,

Plaintiffs,
vs.

)
)
)
)
)
)
)
)
)

Case No"

S CV 2008 1538

ORDER ON PLAINTIFFS' MOTION
FOR SUMMARY JUDGMENT

SUMMIT, INC., an Idaho Corporation, RON)
HAZEL., an individual, eta...
)
)
Defendants.
)

---------------------------

I. PROCEDURAL HISTORY AND BACKGROUND.
Because the other defendants have been defaulted, plaintiffs on April 7, 2008,
filed their Motion for Summary Judgment against defendants Patrick and Monica
Gunter only.. Plaintiffs are lenders and are owners and holders of a promissory note
secured by a mortgage and by a deed of trust. Complaint, p. 2. 111.
The Gunters sold the property at issue to Summit, Inc., (Summit). Gunters are
owners and holders of a deed of trust securing some of the property at issue in the
instant action" Complaint, p" 3, 1J 7. The Gunters financed a portion of Summit's
purchase and accepted a promissory note for $200,000 from Summit secured by the
deed of trust.
In June 2006, Summit executed a note for $616,000 in favor of Independent
Mortgage Ltd. Co. (IMLC); the note was secured by a mortgage recorded in first priority

-/gJ-
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On October 10,2008, plaintiffs

initiated the foreclosure action at issue by filing this Complaint, after Summit and
guarantors Ron Hazel and Daren Brott defaulted. On April?, 2008, plaintiffs filed their
Motion for Summary Judgment against defendants Patrick and Monica Gunter"
Plaintiffs seek summary judgment on the issue of lien priority because Gunters claim
they have the more senior secured interest because, although their interest was
recorded after plaintiffs', plaintiffs (specifically Independent Mortgage) was aware of the
Gunters' deed of trust in the property, but Gunters were not aware of Independent
Mortgage's claim to an interest in the property until well after the Gunters closed"
Defendants Gunters filed an answer and demanded a jury trial. This matter is not yet
set for a jury trial..
II. STANDARD OF REVIEW.

In considering a motion for summary judgment, the Court is mindful that summary
judgment may properly be granted only where there are no genuine issues of material
fact and the moving party is entitled to judgment as a matter of law" I..R..C"P., 56(c). In
determining whether any issue of material fact exists, this court must construe all facts
and inferences contained in the pleadings, depositions, and admissions, together with the
affidavits, if any, in the light most favorable to the non-moving party" I..R..C"P.56(c);
Sewe//v. Neilson, Monroe Inc., 109 Idaho 192, 194,706 P.2d 81,83 (Ct. App" 1985) . A
mere scintilla of evidence or only slight doubt as to the facts is not sufficient to create a
genuine issue for purposes of summary judgment. Samuel v. Hepworth, Nungester &
Lezamiz, Inc., 134, Idaho 84, 87, 996 P.2d 303, 306 (2002). Summary judgment must
be denied if reasonable persons could reach differing conclusions or draw conflicting
inferences from the evidence. Smith v. Meridian Joint School District No.2, 128 Idaho

714, 718, 918 P.2d 583, 58? (1996)"
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III. ANALYSIS.

A. Motion to Strike.
As a preliminary matter, at oral argument on May 13, 2009. this Court denied
defendants' Motion to Strike the Affidavit (of Casey S. Krivor) in Support of Motion for
Summary Judgment. The Court's decision regarding a motion to strike is a matter of
discretion. State v. Campbell, 123 Idaho 922.925,854 P.2d 265,268 (Ct..App" 1993).
At oral argument defendants were unable to articulate any prejudice caused by the
untimely filing of Krivor's affidavit..

B. Motion for Summary Judgment
Idaho is a race-notice state., The Idaho Supreme Court has explained the
purpose of the race-notice recording act.:
The purpose of the recording act in a race notice jurisdiction, like Idaho, is
to allow recorded interests to be effective against unrecorded interests
when the recorded interest is taken for a valuable consideration and in
good faith. Le. without knowledge, either actual or constructive, that
unrecorded interests exist.
Froman v. Madden, 13 Idaho 138, 88 P. 894 (1907). Where one purchases or
encumbers with notice of inconsistent claims, one does not do so in good faith and
similarly, where one fails to investigate open or obviously inconsistent claims, one
cannot take in good faith. Langroise v. Becker, 96 Idaho 218,220,526 P,2d 178, 180
(1974) (quoting Amerco, Inc,. v. Tullar, 182 Cal ..App_2d 336, 6 Cal.Rptr. 7 (1960).
Idaho Code § 55-606 states:
Every grant or conveyance of an estate in real property is conclusive
against the grantor, also against every one subsequently claiming under
him, except a purchaser or encumberer, who in good faith, and for
valuable consideration, acquires a title or lien by an instrument or valid
judgment lien that is first duly recorded.
Idaho Code § 55-812 is entitled Unrecorded Conveyance Void Against Subsequent
Purchasers and reads, in relevant part

- /
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Every conveyance of real property... is void as against any subsequent
purchaser or mortgagee of the same property, or any part thereof. in good
faith and for a valuable consideration, whose conveyance is first duly
recorded.
Here, the mortgage given to Independent Mortgage was recorded before the
Gunters' interest. Motion for Summary Judgment. p. 4; Defendants' Supplemental
Response to Plaintiffs' Motion for Summary Judgment, pp. 4-5. Gunters argue that
they were without notice of Independent Mortgage's security interest, but that
Independent Mortgage had notice of their interest. Defendants' Supplemental
Response to Plaintiffs' Motion for Summary Judgment, pp. 4-5. Gunters argue
Independent Mortgage, since it knew of Gunters' interest, "cannot be said to have acted
in good faith in its actions." Id, citing Farm Bureau Finance Co., Inc. v. Camey, 100
Idaho 745,747-48,605 P.2d 509, 511-512 (1980) ("When a subsequent
encumberancer or purchaser has actual knowledge of a prior interest, it makes no
difference whether the prior interest was properly acknowledged and recorded. I.C . §§
55-606, 55-812 . j As such, Gunters argue Independent Mortgage was not acting in

good faith, Le. "without knowledge." Id. It appears there is no dispute that Independent
Mortgage knew of Gunters' interest before Independent Mortgage loaned and directed
the escrow agent (Easyway Escrow) to record Independent Mortgage's interest first.
Supplemental Affidavit (of Casey S . Krivor) In Support of Motion for Summary
Judgment. p. 2,

mI 3, 4.

Plaintiffs rely on Estate of Skvorak v, Security Union Title Insurance Company,

J

140 Idaho 16, 89 P.3d 856 (2004), for the proposition that where two purchase money
mortgages compete for priority, the first to record is entitled to priority and whether the
initial encumberer is a good faith purchaser is not relevant.. Reply Memorandum in
Support of Motion for Summary Judgment. pp . 4-5.. Skvorak involved the sale of a
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parcel known as "Gold Cup" from the Skvoraks to the purchasers the Sylvesters. The
purchasers Sylvesters received the down payment amount from Crown Pacific and that
amount was secured through a mortgage with Crown Pacific. 140 Idaho 16, 18,89
P.3d 856, 857. Later the same day, the Sylvesters executed a mortgage in favor of the
Skvoraks to secure the balance. Id Crown Pacific recorded its mortgage on January
19, 1995. and Skvoraks mortgage and warranty deed was recorded twelve days later
on January 31, 1995. Id. In determining Crown Pacific's mortgage had priority, the
Idaho Supreme Court noted Crown Pacific executed and recorded its mortgage twelve
days before the Skvoraks and the Skvoraks were not good faith purchasers because
they knew of the Crown Pacific Mortgage. 140 Idaho 16. 23. 89 P. 3d 856,863.
Gunters argue Skvorak is inapposite as the factual difference between that case
and the instant matter lies in the vendor in Skvorak (the Skvoraks) having notice of the
third party purchase money mortgage, and the vendors in the instant case (Gunters)
having been "completely unaware" of the third party mortgage~
In Skvorak the sellers of the real property were aware that the buyer was
financing the remainder of the purchase price with a third party. In this
case the sellers of the real property were not aware that the buyer was
financing the remainder of the purchase price with a third party .
Memorandum in Support of Motion to Strike and in Response to Plaintiff's Reply
memorandum, p . 4. Despite plaintiffs' argument, the Court in Skvorak determined that
whether Crown Pacific was a good faith purchaser was irrelevant because it had
recorded twelve days before the Skvoraks, but as to Idaho's recording statutes:
Whether Crown Pacific is a good faith purchaser in this case is irrelevant
because Crown Pacific was the initial encumbrancer. Therefore, these
rules do not apply to Crown Pacific and to that extent the district court
erred.
140 Jdaho 16,22-23,89 P.3d 856, 862-63. Thus, the Idaho Supreme Court's analysis
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in Skvorak revolved around which party was the "initial encumbrancer." Crown Pacific
was the "initial encumbrancer", presumably because of the following sequence:
The morning of January 13, 1995, the Sylvesters and Norm
Suenkel (Suenkel), resource officer for Crown Pacific. met at Lamanna's
office and executed a mortgage in favor of Crown Pacific for the down
payment. Lamanna and the Skvoraks were not present at this meeting,
but Cox notarized the Crown Pacific mortgage. The Sylvesters also
executed a promissory note for $450,075, a log purchase agreement, and
a UCC-1 financing agreement, all Of which Crown Pacific prepared. Later
that day, the Sylvesters returned to Lamanna's office and executed a
mortgage in favor of the Skvoraks to secure payment on a promissory
note for the balance, and accepted delivery of the deed. Cox also
notarized this mortgage. Crown Pacific recorded its mortgage January 19,
1995. Linda Skvorak recorded the Skvoraks' mortgage and warranty deed
on January 31, 1995.
140 Idaho 16, 18, 89 P.3d 856, 858.. The Idaho Supreme Court in Skvorak then
analyzed whether Skvoraks, a subsequent mortgagee (though still a purchase money
mortgagee) were good faith purchasers. 140 Idaho 16,22·23,89 P. 3d 856. 862·63.
The district court had found that there was sufficient evidence that the Skvoraks knew
of the Crown Pacific mortgage interest and did not take as a good faith purchaser, and
the Idaho Supreme Court upheld that finding . 140 Idaho 16, 22, 89 P. 3d 856. 862.
In the present case, the recordation of the two interests occurred within minutes
of each other.. But what is unclear, at least at this summary judgment juncture, is who
the initial mortgagee/encumberer is and who the subsequent mortgageelencumberer is.
It appears plaintiffs may be the subsequent mortgageeslencumberers based on
their knowledge of the prior existing (yet at the time, unrecorded) deed of trust already
encumbering the property at issue. Casey S. Krivor, Manager of Independent
Mortgage, stated in his affidavit that Mr. Hazel [president of defendants Summit] asked
Krivor if Independent Mortgage would finance 100% of the $799,000 purchase price for
Summit to purchase this property from Gunters, and Krivor declined, adviSing Hazel
that Independent Mortgate would not consklerlaidng a loan of more than 75% loan to
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value" Affidavit (of Casey S. Krivor) in Support of Motion for Summary Judgment, p. 2,

1f 2.

Krivor then stated:
Mr Hazel [president of defendants Summit] later advised me that the
sellers, Mr. and Mrs. Gunter, had agreed to carry back $200,000 of the
purchase price. A loan of $616,000 was acceptable to IMLC
[Independent Mortgage] since it would thus be protected by at least 25%
in additional value.

Id.,

1f 3.
However, it also appears Gunters may be the subsequent encumbrancers, since

Gunters perhaps should have expected Summit was financing this purchase because
Summit needed Gunters "help" in order to make this sale go through. Monica Gunter
explains that she and her husband were under the """.understanding that Summit, Inc . ,
would be paying cash without financing [other than Gunters agreeing to carry a
$200,000 note on the property] the remainder of the balance due on the property . "
Affidavit of Monica Gunter, p . 2,

1f 4.

That must be put in context with Monica Gunters

claim that in the original agreement between Gunters and Summit, Summit would be
paying the entire sales price and that:
The Agreement did not provide for a financing contingency for the buyer
Summit, Inc. It was our understanding that Summit, Inc. would be paying
cash at closing for the property without financing"
Affidavit of Monica Gunter, p. 2, 1T 3" The Real Estate Purchase and Sale
Agreement does state that the balance (other than the $1,000 earnest money)
would be paid as follows: "cash at closing". Id" Exhibit 1. "Cash at closing"
would occur even if there were finanCing. The form itself does not provide for a
finanCing contingency (or no financing contingency), so Gunters argument is not
overly persuasive"
The exhibits provided do not answer the question. Plaintiffs claim defendants
executed a note in favor of plaintiffs on J~7

J?#C!..06.

Complaint, p. 3,

1f 8..

However,
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the note between defendants and Gunters is likewise dated June 19, 2006. Affidavit of
Monica Gunter, p. 3.11 7, Exhibit 5.

At summary judgment, this court cannot determine who is the initial
mortgagee/encumberer is and who the subsequent mortgagee/encumberer. That being
the key distinguishing factor in Skvorak, this Court cannot grant plaintiffs' motion for
summary judgment at this time.. There is dispute over this key material issue of fact .
If plaintiffs are the initial encumbrancer, then it matters not if they knew of
Gunters' interest. Plaintiffs would prevail over Gunters even though they knew of
Gunters' interest. However. if plaintiffs are the subsequent encumbrancer, then
plaintiffs did not act in good faith because they knew of Gunters' interest In that sense.
the issue of initial versus subsequent encumbrancer is not only a material issue of fact,
it is a dispositive issue of material fact
IV. CONCLUSION AND ORDER.
Because there is a dispute over a material issue of fact as to whether plaintiffs
are the initial encumbrancer or the subsequent encumbrancer, as compared to
Gunters, plaintiffs' Motion for Summary Judgment must be denied at this time
IT IS HEREBY ORDERED plaintiffs' Motion for Summary Judgment is DENIED
Entered this 24th day of July, 2009 .
ohn T Mitchell, District Judge
Certificate of ervlc.
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IN THE DISTRICT COURT OFTHE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BONNER

)
INSIGHT LLC, an Idaho Limited Liability )
Company. DONALD F. HUTTON. an
)
unmalTied man. et. al.,
)
)
)
Plaintiff,
vs.
)
SUMMIT. INC., an Idaho Corporation,
RON HAZEL. an individual, etal.,

Case No.

S CV 2008 1538

NOTICE OF SCHEDULING
CONFERENCE PURSUANT TO
I.R.C.P. 16(b) & 16(c)

)
)

Defendant.
The complaint in this matter having been filed on AUGUST 27. 2009 the Court
determines that this matter is appropriate for a Scheduling Order under I.R.C.P. 16(b).
IT IS ORDERED. that if by no later than AUGUST 20, 2009 all parties agree on all
matters set forth on the attached Stipulation for Scheduling, and all the parties have
completed, signed and filed such Stipulation with the Clerk of Court, with a copy to the
Court in chambers.. the Court shall Issue a Scheduling Order setting the matter for trial
with the following deadlines:
1.

Plaintiff shall disclose expert witnesses by 180 days before trial.

2.

Defendants shall disclose expert witnesses by 150 days before trial.

3.

Last day for hearing MSJ - 90 days before trial.

4.

Last day for filing pretrial motions - 21 days before trial.

5.

Last day for filing motions in limine conceming designated witnesses or
exhibits - 7 days before trial.

If all the parties (or their attorneys) have signed the Stipulation for Scheduling and the
Scheduling Order has been filed by the Court. then the Status Conference scheduled
below is vacated.

-/90Nonc~
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In the event the parties are not able to comply with the above,
IT IS HEREBY ORDERED that a Status Conference in this matter will be at 2:00
PM on AUGUST 27, 2009 in one of the courtrooms of this Court, at the Kootenai County
Courthouse, Coeur d'Alene, Idaho. A Scheduling Order under I.R.C.P. 16(b) will issue
following this conference.

All parties must appear at this time in person or by counsel.

Counsel must be the handling attorney. or be fully familiar with the case, and have
authority to bind his or her client and law firm on all matters set forth in I.R.C,P. 16(a) and

16(b)..
IT IS FURTHER ORDERED that prior to the above hearing plaintiff shall serve a
copy of this order on any party who first appears in this action after the date of this order.
Proof of such service shalf be filed with the Court"
IT IS FURTHER ORDERED that in addition to any Original brief or memorandum
lodged with the Clerk of Court. counsel shall also provide the Court with a copy. To the
extent counsel rely on legal authorities not contained in the Idaho Repom, a copy of
each case cited shall be attached to the Court's copy of the brief or memorandum.
DATED this.!;o

day of July. 2009.

By Order of John T. Mitchell, District Judge

ritJ-Uu..- b~

JaneClausen, Deputy Clerk/Secretary
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Catherine L. Dullea, Chtd.
101 N. 4th St., Suite 204
Sandpoint, Idaho 83864
(208) 265-2276/ Fax (208) 265-1556
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Charles R. Dean, Jr., ISB #5763
DEAN & KOLTS
Attorneys at Law
1110 West Park Place Suite 212
Coeur d'Alene, Idaho 83814
(208) 664-7794 / Fax (208) 664-9844
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO IN AND FOR THE COUNTY OF BONNER

INSIGHT LLC, an Idaho limited liability,
company; DONALD F. HUTTON, an,
unmarried man; HLT REAL ESTATE LLC,
an Idaho limited liability company; THE,
EARLE-HENRION TRUST, Dated January,
27, 1998, sole and separate property of,
DANIEL C. EARLE; and INDEPENDENT,
MORTGAGE LTD. CO., an Idaho limited,
liability company,

) Case No.: CV 08-1538
)
)
) MOTION AND NOTICE OF MOTION FOR
) RECONSIDERATION
)
)
)
)
)
Plaintiffs,
)
)
vs.
)
)
SUMMIT, INC., an Idaho corporation; RON, )
HAZEL, an individual; SARAH HAZEL,
)
)
spouse of Ron Hazel; DAREN BROTT, an,
)
individual; SUSAN BROTT, spouse of,
DAREN BROTT; and PATRICK GUNTER )
and, MONICA GUNTER, husband and wife, )
)
Defendants.
)
)
)

----------------------------)
MOTION FOR RECONJIDERA TION - 1

-ltf!1-

NOTICE IS HEREBY GWEN that plaintiff, by and through his attorneys of record,
Dean & Kolts, will on the 2th day of August 2009, at the hour of 2:00 p.m., or soon after as
counsel may be heard, bring on for hearing his Motion for Reconsideration of this Court's Order
of July 24, 2009 at Kootenai County Courthouse, Coeur d'Alene, Idaho, before the Honorable
John T. Mitchell.
The motion is made on the grounds that the Court's orders are in error as a matter oflaw.
The motion is based on this Notice of Motion, the Memorandum of Points and
Authorities, and the pleadings and records on file herein.

Dean & Kolts

Dated: August 3, 2009

- 193MOTION FOR RECONSIDERATION - 2

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 3rd day of August 2009, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

April M. Linscott
Ramsden & Lyons, LLP
POBox 1336
Coeur d'Alene, ID 83816
Facsimile: (208) 664-5884
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o
o
o
o
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Catherine L. Dullea, Chtd.
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Sandpoint, Idaho 83864
(208) 265-2276/ Fax (208) 265-1556
Charles R. Dean, Jr., ISB #5763
DEAN & KOLTS
Attorneys at Law
1110 West Park Place Suite 212
Coeur d'Alene, Idaho 83814
(208) 664-7794/ Fax (208) 664-9844
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO IN AND FOR THE COUNTY OF BONNER

) Case No.: CV 08-1538
)
)
) MEMORANDUM IN SUPPORT OF
) MOTION FOR RECONSIDERATION
)
)
)
)
)
)
Plaintiffs,
)
)
)
vs.
)
)
SUMMIT, INC., an Idaho corporation; RON,
)
HAZEL, an individual; SARAH HAZEL,
)
spouse of Ron Hazel; DAREN BROTT, an,
)
individual; SUSAN BROTT, spouse of,
)
DAREN BROTT; and PATRICK GUNTER )
and, MONICA GUNTER, husband and wife, )
)
Defendants.
)
INSIGHT LLC, an Idaho limited liability,
company; DONALD F. HUTTON, an,
unmarried man; HLT REAL ESTATE LLC,
an Idaho limited liability company; THE,
EARLE-HENRlON TRUST, Dated January,
27, 1998, sole and separate property of,
DANIEL C. EARLE; and INDEPENDENT,
MORTGAGE LTD. CO., an Idaho limited,
liability company,
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INTRODUCTION
Plaintiffs hereby move this Court for reconsideration of its order of July 24th concerning
plaintiffs' motion for summary judgment. As set forth below and with all due respect, plaintiffs
submit that the Court's order is premised in part on an erroneous legal conclusion.

ARGUMENT
A.

The Court's Order. This Court correctly found that the decision in Estate of

Skvorak v. Security Union title Insurance Company, 140 Idaho 16 (2004) controls whether
plaintiffs or the Gunters have lien priority. As the Court noted, the Skvorak decision clearly and
unequivocally holds that the rules upon which the Gunters rely do not apply when the issue relates
to the priority of two purchase money mortgages. The "good faith" of the "initial encumbrancer"
is irrelevant under Idaho's recording statutes.
At that juncture, however, the Court's analysis of Skvorak fails.
B.

The Initial Encumbrancer. The "initial encumbrancer" is the first encumbrancer

to record its mortgage with the County Recorder's Office, not the first to secure an executed
mortgage, as the Court's order seems to suggest. The Court appears to have taken the general
factual recitation by the Supreme Court, which happened to mention the order in which the
mortgages in Skvorak were signed as being of significance. However, the decision is clear that
Crown Pacific was the "initial encumbrancer" because it was first to record, not because its
mortgage happened to be the first one the buyers in Skvorak signed.
The Court's

app~ent

belief that a difference exists between and "initial encumbrancer"

and the first to record is wholly inconsistent with Idaho's recording statute and the Skvorak
decision. Idaho has a "race-notice" recording scheme, not a "race-notice, but I trump you
because I got my mortgage signed first" scheme. To find as this Court has that who signed first
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and who had knowledge of whom when dealing with two purchase money mortgages would
eviscerate Idaho's recording statutes. Those statutes are designed to bring stability and structure
to establishing priorities, not invite case-by-case disputes over whose mortgage happened to be
executed first in time and who knew what about the other.
"Race-notice" means that the first to record takes priority unless the first to record has
actual or constructive notice of a prior existing claim. Ifhe does, the first to record is not a good
faith encumbrancer ant thus not entitled to priority regardless of the order of recordation. For
example, a lender making a non-purchase money loan who has knowledge of an unrecorded
mortgage securing an earlier loan would not take priority over that mortgage regardless of
recording priority because he had "notice". The "race" to the Recorder's Office is not
determinative in that situation by express statutory mandate.
The Skvorak decision makes clear, however, that when dealing with two purchase money
mortgages, whether the first to record had knowledge of the existence of the other mortgagee is
"irrelevant". As the Supreme Court clearly said, the rules that would otherwise pertain to
knowledge of another's senior interest do not apply when dealing with two or more purchase
money mortgages. Not only did the Supreme Court specifically so state (Id., p. 22), but a
sampling of the express language it used makes crystal clear that "initial encumbrancer" means
the first encumbrancer to record and nothing else:
"Crown Pacific's third party purchase money mortgage for the amount of the
down payment takes priority over the Skvoraks' vender purchase money
mortgage for the balance of the purchase price because Crown Pacific recorded
its mortgage first." (Id at 21; emphasis added)
"The Crown Pacific mortgage takes priority over the Skvoraks because Crown
Pacific recordedfirst." (Id at 22; emphasis added)
"According to Idaho's recording statutes, a mortgage recorded first in time has
priority against all other subsequent mortgagees". (Id at 23; emphasis added)

MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERA TION- 3
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"Because the Skvoraks did not record first and had at least constructive
knowledge of the Crown Pacific mortgage, Crown Pacific's mortgage takes
priority." (Jd; emphasis added)1

The facts of Skvorak and the issues presented in this case are virtually identical. Before
this Court is the same issue - the priority of two purchase money mortgages. Independent
Mortgage's lien was recorded first. That fact alone ends the issue according to the Idaho
Supreme Court, regardless of whose mortgage was executed first and regardless of whether
either party knew of the other's mortgage at the time. As the Idaho Supreme Court held in
Skvorak, the rules cited by the Gunters "do not apply" and Independent Mortgage's knowledge

ofthe Gunters financing is "irrelevant".
Independent Mortgage recorded first and is thus the "initial encumbrancer". Plaintiffs, as
Independent Mortgage's assignees, are accordingly entitled to judgment as a matter oflaw.

Dated: August 3, 2009

1 The latter point, of course, makes clear that the Gunter's argument about not knowing of Independent Mortgage's
lien is irrelevant. Even though the recordings were sequential, Independent Mortgage recorded fIrst. From that
instant on, the Gunters had "at least constructive knowledge" ofIndependent Mortgage's lien and could not
therefore claim they were good faith encumbrancers as a matter of law.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 3rd day of August 2009, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

April M. Linscott
Ramsden & Lyons, LLP
POBox 1336
Coeur d' Alene, ID 83816
Facsimile: (208) 664-5884
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